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Current Topics. 
The Law Society at Birmingham. 


SEVERAL INTERESTING features marked the annual meeting 
of The Law Society at Birmingham on Tuesday and 
Wednesday. The first notable event of the meeting was the 
cordial welcome extended to the Society by the Labour Lord 
Mayor, whose remarks are of great interest, because they 
reflect the attitude of the leaders of his political party toward 
law and the administration of justice. He referred to two 
forces which at the present day might tend to undermine 
respect for law in the community generally, namely, the 
danger of oppression arising from a continued application of 
obsolete legislation and the disposition for men occupying 
judicial positions to take advantage of it irrelevantly to 
express their own views on economic and social problems. 
The address of the President (Mr. A. H. CoLey) contained an 
admirable review of the principal matters affecting the 
Profession in the course of the last year. He pointed out that 
the general standard of education among solicitors continues 
steadily to rise and that considerable advantage is taken 
of the new facilities for teaching law offered in the 
Universities. Out of 173 candidates successful in the last 
Solicitors’ Final Examination, forty-eight were graduates of 
British Universities. Mr. Co.ey’s survey of the new Property 
Acts in operation is naturally cautious ; the time which has 
elapsed since the coming into force of the Acts is far too short 
for any opinion of value on their virtue to be expressed. 
Whilst further amendments in minor matters will no doubt be 
found necessary (and The Law Society express their readiness 
to further suggestions of desirable changes), all practitioners 
will cordially endorse his demand for “ a period of repose from 
any further changes of magnitude, so that a full and fair 
trial may be made of the new system.” 

Several valuable suggestions were made by the President 
in relation to reforms which might be effected in the jurisdiction 
of and the procedure in the courts. ‘ I should like,” he said, 
“to see a clear line drawn between cases now capable of 
being brought either in the county court or in the High Court. 
In my judgment, many difficulties with regard to costs and 
other matters would be avoided if it were made obligatory 


to commence cases involving not more than £100 in the 
county court or at least in the larger courts.” A most neces- 
sary teform (the nature of which is now being considered 
by a Government committee) in the present method of 
obtaining redress from the Crown was referred to, and a plea 
was made to be more strongly urged “in days of less financial 
strain upon the country ” for a reduction in the fees payable 
in all the courts. Finally, we hope, the President's suggestion 
for a complete overhauling and a further simplification of our 
rules of procedure will receive due consideration. “It is 
a forbidding thought,” said Mr. Cotey, “that it requires 
a volume of nearly 2,500 pages with references to some 
10,000 decisions adequately to set forth and explain the 
statutes, orders and rules relating to the general practice, 
procedure and jurisdiction of the Supreme Court.” Nothing 
could illustrate more forcibly than the facts of that sentence 
how great is the need for simplification, but at the same time 
how tremendously difficult is the task. 

It will be very interesting to deal with several matters 
raised in every one of the series of instructive papers read 
at the meetings of the Society. Opportunities may perhaps 
occur later when this can be done, and, of course, our corres- 
pondence columns are freely open to such discussions. A 
brief reference may, however, be made here to one or two 
Mr. Harovp Porrer, in his paper on * Modern Modes 
in Conveyancing,” attention to, amongst other 
matters, a fact that often overlooked in discussions 
on the merits or demerits of a system of general registration 
of title to land, namely, that “ prescribed forms and rules 
will always find difficulty in meeting the variety of interests 
and requirements for dealing with a property which can be 
enjoyed and utilised in so many ways,” and that consequently 
“ private conveyancing " must inevitably persist to a very 
large extent, even after the introduction of a system of come 
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Is 8SO 


pulsory registration. 

Dr. E. Lestie Burarn’s paper on “* Some Matters Affecting 
the Status of the Profession,’ contained an earnest appeal to all 
members of the legal profession to realise their responsibilities 
as well as to appreciate their opportunities. “ We live our 
lives,” declared Dr. BurGIN, “in the continual glare of the 
limelight of public attention As officers of the court 
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with a special code of honour—enjoying privileges and 
wielding authority, no one of us must ever forget the corres- 
ponding obligation and the exacting standard of conduct 
which the public will require and has a right to expect.” 


A similar note was struck by Mr. RAaLepu TREDGOLD in 
an admirable paper on “* The Honour of the Profession and 
Our Society as its Guardian.’ Mr. TrepGoLtp made two 


suggestions which deserve very careful consideration, for 
their adoption would have a far-reaching effect ‘It would 
be well,” he said, “if solicitors would make a practice of 
bringing definitely before The Law Society any matte! of 
law or practice which promotes a conflict between a solicitor’s 
duty and his immediate interests, or causes moral difficulty, 


in order that the Council should consider whether anything 
can be done toward preventing uc h conflicts or removing 
these special difficulties The other suggestion was that 


the Soc lety should absolutely guarantee the public against 
loss by the fraud of any solicitor, a beginning being made by 
the Society’s undertaking ‘“‘ to indemnify the public against 
any loss incurred by the fraud of any solicitor who is a member 
of the Society,” and taking out a policy against liability 
under such indemnity, or by the members’ undertaking 
“individual responsibility to a limited sum in case of any 
such large losses as would deplete the Society's funds.” 


A Great Legal Family. 

By Tue death the other day of CHARLES SAUNDERS DunDaAs, 
Viscount MELVILLE, memories are revived of the legal distine- 
tion achieved by so many representatives of the family to 
which he belonged. Law seems to have run in the blood of 
several Scottish families; the Moncreirrs, for instance, 
were represented on the bench of the Court of Session by three 
successive generations ; but even this record is outdone by 
the Dunpasgs, four of whom, in a direct line, having reached 
the bench, and two of them—father and son—becoming 
Lord President. Another member of the family became Lord 
Chief Baron of the Scottish Court of Exchequer ; a second 
Lord Clerk Register; while a third was one of Sir WALTER 
Scort’s colleagues at the clerk’s table of the Court of Session. 
The greatest of the DuNDAsEs, HENRY, first Viscount MELVILLE 
never attained judicial office, but for a long period of years 
he held the affairs of Scot land in the hollow of his hand, his 
régime being popularly known as “the Dunpas despotism.” 
His appoint ment in 1775, at the « arly age of thirty-three, tothe 
office of Lord Advocate, moved poor Bosw ELL’S spleen to an 
unusual extent, for in a letter to his friend Tempte, he says : 
“Lord Advocate at thirty-three! I cannot help being angry 
and somewhat fretful at this ; he has, to be sure, strong parts, 
but he is a coarse, unlettered, unfanciful dog. Why is he so 
lucky? Is not such an office degraded by his getting it ? 
By some strange coincidence he, a branch of a W hig family, 
is a great favourite of Lord MANSFIELD, and so he bas jumped 
s0 high now, for I believe Lord Rockincuam made him 
Solicitor-General. Tell me, is it wrong to feel this at his 
success’? ? Boswetu doubtless felt, in his inmost soul, that 
if things had been ordered aright he, and not Henry Dunpas, 
should have filled the office of Lord Advocate. One of the 
many witty retorts of Henry Erskine is connected with that 
eminent man’s appointment tothe same high office in succession 
to Dunpas. At that time, it should be explained, the Lord 
Advocate, on resigning office, laid aside his silk, and resumed 
his stuff, gown. So, when Dunpas knew that his friend, but 
political opponent, Erskine, was to be his successor, he 
offered to lend him his silk gown, saying, half jestingly, that as 
ERSKINE’s tenure of office was likely to be—as, in fact, it 
turned out—of short duration, it was scarcely worth his while 
to buy a new one. ERsKINE’s reply was a masterpiece of 
wit. ‘“‘ From the readiness with which you offer it,” he said, 
“T have no doubt that your gown would fit any party, but it 
will never be said of Henry Erskrve that he took to the 
abandoned habits of his* predecessor "” ! 








The Reports and the Reporters : Ambler—Atkyns. 

For over forty-three years CHARLES AMBLER sat in the 
High Court of Chancery reporting the decisions of the great 
judges during the reigns of the first three Georges, including 
such great Chancellors as Ropert HEeNitey, EARL or 
NorTHINGTON, 1708-1772, Cuartes Pratt, Eart CAMDEN, 
1713-1794, Puitie Yorke, Eart or Harpwicke, 1690-1764, 
Henry Baruurst, Eart Batuurst (1714-1794) and Lord 
Tuurtow. He appears to have been a man who preserved 
the best traditions of the law reporters of all periods for 
independence of character. In his first preface to his book 
like his contemporary, Sir JaMEs Burrows (1756-1774), he 
disclaims all desire or wish for any patronage from the judges 
or anyone else, and relies upon the esteem of his brethren at 
the Bar. He says, * As I am under no obligation on the score 
of patronage and utterly dislike flattery, I shall content 
myself with a short address to the Profession in general, and 
in particular to the gentlemen of the Bar.” He does not 
appear to have given the results of his labours to the Bar 
until after his retirement therefrom. A second edition of his 
reports was brought out by J. E. Biunt in 1828 and is the 
one most usually referred to now. It is a noted edition with 
references to subsequent cases. Unlike AMBLER’s own edition 
it contained an old-fashioned dedication to Chief Justice 
TINDAL, at that time His Majesty’s Solicitor-General. Joun 
E11saAn BLUNT was a man of great industry and research. 
He says that there had been complaints that some of AMBLER’S 
cases were imperfectly reported, and he thereupon checks 
them with the registrar’s books and minute books and original 
records of the Court of Chancery, and the decree books of the 
Court of Exchequer, and the order books in Lunacy, and does 
the work of editing AMBLER very thoroughly indeed. He also 
introduces into the index what was then a new feature, 
now almost universally adopted in law reports, that is, 
alphabetically disposing the cases in such a double order so 
that the cases may be found by the names of either the 
plaintiffs or the defendants. 

The reports of Jonn Tracy Arxyns, of Lincoln’s-Inn, 
Cursitor Baron of the Exchequer, are contemporary with those 
of CHARLES AMBLER, but do not extend over so long a period 
as they end in 1754, while those of AMBLER go on till 1780, 
but the reports of ATKYNs are more often referred to to-day. 
Possibly this is because the edition most commonly referred 
to now, the third edition (1794), was the work of that very 
distinguished and learned lawyer, Witt1aMs SANDERS, the 
author of “ Williams Sanders on Uses and Trusts,” which 
latter book has been the indispensable companion of every 
Chancery practitioner from the date of its first appearance 
almost, until now. ATKYNs isa very different type of book from 
AMBLER, being more in the nature of a treatise than a volume 
of reports. While AmBLER reports the cases almost 
chronologically, with apologies in his preface for one or two 
slight errors of order, ATKYNs, on the other hand, glories in 
his preface on the fact that he has, as he describes it, 
“‘methodized ” his cases, that is to say, has grouped them 
under subjects regardless of date. There are advantages in 
both methods, but that adopted by Atkyns would be 
impossible with the multiplicity of subject-matter to-day in 
any ordinary set of reports, although we do have certain 
volumes of special reports, like patent cases and shipping 
reports. ATKYNS says in his preface that instead of making 
a book of reports he wants in some measure to make 
“a digest or system of equity,” an ambitious task from 
reports of cases covering a period of less than thirty 
years. In this he has undoubtedly failed, because his 
volume remains to-day as a volume of reports and nothing 
more. Mr. Arkyn’s report of the decision of Lord Chancellor 
HArDWICKE in Grey v. Kentish has frequently been referred 
to during the last hundred and fifty years, and was 
referred to by Bankes, L.J., in the case of In re Lind, 1915, 
2 Ch. 345. 
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“eh ° 
a actice : 
Criminal Pract 
Substituted Verdicts: Amendment of 
[Indictment after Verdict. 
Some interesting points relating to criminal practice and 
procedure were unexpectedly raised during the trial recently 
of a criminal prosecution at Kingston Sessions. 

A prisoner was charged (1) with breaking and entering into 
a garage and stealing certain goods therein; and (2) with 
receiving the same. The jury returned a verdict to the effect 
that they found the prisoner guilty of breaking and entering 
the garage with intent to commit a felony therein (i.e., to 
steal), but they found him not guilty of stealing. The question 
thereupon arose whether, in the circumstances, the court 
could enter a conviction for breaking and entering with intent 
to commit a felony, or whether, on the other hand, the verdict 
amounted, in effect, to a verdict of not guilty, and the prisoner 
was entitled to be discharged. 

There appear to have been two important questions of law 
which arose in the circumstances : (1) Whether the jury were 
entitled to find a verdict of breaking and entering with intent, 
i.e., Whether such a verdict was substitutable on a charge of 
breaking and entering and committing a felony ; (11) Whether 
the indictment could be amended after verdict, and a count 
inserted therein charging the prisoner with breaking and 
entering with intent to commit a felony. With regard to (1), 
it should be observed that the Larceny Act, 1916, creates two 
distinct offences, viz.: (a4) housebreaking and committing 
felony (which is dealt with in s. 26 of the Act) ; and (b) house- 
breaking with intent to commit felony (dealt with in s. 27 of 
the Act). Now there does not appear to be any judicial 
authority to the effect that where a prisoner is charged with 
housebreaking and committing felony, the jury may return a 
verdict of the lesser offence of housebreaking with intent to 
commit a felony, nor, on the other hand, is there any judicial 
authority te the contrary. It is arguable, however, that the 
offence of housebreaking and committing a felony is so entirely 
distinct from the offence of housebreaking with intent to 
commit felony, that on a charge of the former the jury are 
not entitled to return a verdict for the latter, and for this 
reason, viz., that housebreaking is not an offence, but 
housebreaking with intent, &c., is an offence under s. 27 of the 
Larceny Act, 1916, and on a consideration of s. 26 of the same 
Act, it will be found that that section speaks of housebreaking 
and committing felony, not of housebreaking with intent to 
commit a felony and committing a felony. At any rate, in 
the case in question the justices took the view that a verdict 
of housebreaking with intent to commit a felony could not be 
substituted, where the prisoner was charged with house- 
breaking and committing a felony. A contrary view, however, 
is taken by the learned editors of “ Russell on Crimes.” Thus, 
it is said at p. 1065 of vol. II (8th ed.) : ‘ Upon an indictment 
for burglary and stealing, if it is proved that the prisoner 
broke and entered, but not in the night time, he may be 
convicted of housebreaking if any goods are stolen. So on an 
indictment for housebreaking and stealing goods therein, if it 
be not proved that the prisoner broke into the house, he may 
be convicted of larceny. If the evidence fails to prove the 
actual stealing, but the breaking, entering and intent to steal 
are proved, the accused may be convicted of the offence 
described in s. 27 (2) ” of the Larceny Act, 1916 (7.e., breaking 
and entering with intent to commit felony). ‘“ Archbold,” 
again, takes the same view, and refers to the above passage in 
* Russell on Crimes’ as an authority (cf. Archbold’s Crim. 
Pleading, Ev. & Pros., 26th ed., at p. 212). The point would 
appear to be of practical importance, and it is unfortunate that 
the opinion of the Court of Criminal Appeal could not have 
been taken thereon. 

Difficulties of this character might, of course, be obviated 
by the insertion of a count in the indictment charging the 





prisoner with the offence, as well, of breaking and entering 
with intent to commit a. felony, but in the above case the 
indictment did not contain such a count, and the question 
was accordingly raised as to whether, in the circumstances, 
the court had power to amend the indictment by adding a 
count for housebreaking with intent to commit felony, and this 
leads us to a consideration of (11). 

(1) Section 5 (1) of the Indictments Act, 1915, provides 
that: “ Where, before trial, or at any stage of a trial, it 
appears to the court that the indictment is defective, the 
court shall make such order for the amendment of the indict- 
ment as the court thinks necessary to meet the circumstances 
of the case, unless having regard to the merits of the case, the 
required amendments cannot be made without injustice, and 
may make such order as to the payment of any costs incurred 
owing to the necessity for amendment as the court thinks fit.” 

It is clear that the court would have had the power of making 
the necessary amendment to the indictment in the above case 
at any time before trial, or before verdict, but the point was 
taken that no amendment could be made after verdict. Under 
the Criminal Procedure Act, 1851, s. 1, it would appear that an 
amendment of the indictment might be made at any time 
before, but not after, verdict (cf. R. v. Oliver, 13 Cox, 588). 
The Act of 1851 speaks of amendments being made “ on the 
trial,’ but the language of the Act of 1915 is much wider, 
since it permits amendments to be made “ at any stage of the 
trial.” 

Reference might be made to R. v. Doni, 1918, 13 Cr. App. 
tep. 158. In that case the appellant was charged with 
indecently assaulting a child on the 19th March, 1918. The 
child gave evidence of no specific date but of acts of indecency 
over a considerable period ending at some date in March, 1918. 
The jury found the prisoner not guilty of an offence on the 
19th March, but guilty of offences on other dates, if the 
indictment covered them. On the application of the prosecu- 
tion the indictment was amended by substituting “‘ some day 
in March ”’ for “ on March 19th,” and the jury then found the 
appellant guilty on the amended indictment. On appeal to 
the Court of Criminal Appeal the court dismissed the appeal. 
In delivering the judgment of the Court of Criminal Appeal, 
Arkin, J., said (ib., at p. 159): “ The first point taken on 
behalf of the appellant is that there was no power to amend the 
indictment, and that when the jury found that the appellant 
had not committed the acts charged against him on the day 
specified in the indictment, but on some other day or days, 
they found him not guilty, and that that verdict must stand. 
It appears to us that this is not a correct contention in law. 
From time immemorial a date specified in an indictment has 
never been a material matter, unless it is actually an essential 
part of the alleged offence. . . . The jury were entitled, if 
there was evidence on which they could come to that 
conclusion, to find the appellant guilty of the offence charged 
against him, even though they found that it had not been 
committed on the actual date specified in the indictment.” 

It will be observed therefore that this case did not turn on 
any question as to the power of the court to amend an indict- 
ment, since the court held that, where a person is charged with 
having committed an offence on a certain date, and the jury 
are satisfied that, although the offence was not committed on 
the date alleged, but on some other date, they are entitled, 
notwithstanding, to return a verdict of guilty, since dates are 
not a material part of the indictment. 

At the same time the court, in R. v. Doni, appears to have 
thrown out the suggestion that an amendment might be made 
even after verdict. Thus ATKIN, J., says (ib., at p. 160): 
“It is therefore unnecessary to consider whether there was 
power to amend the indictment, but we must not be taken to 
express any doubt that the wide words in s. 5 (1) of the 
Indictments Act, 1915, which give the court power to amend 
an indictment ‘at any stage of the trial,’ might in a proper 
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case permit of an amendment in circumstances similar to 
those which exist here.” 

Apart, however, from this expression of opinion, there does 
not appear to be any authority on the point in question, but 
the view is here submitted that the court has the same power 
of amending an indictment after, as it has before, verdict, 
though the exercise of its discretion calls for greater care 
where the amendment is sought to be made after, instead of 
before, verdict. 

In the case in question, which was tried at Kingston Sessions, 
however, the court refused to make the amendment, inclining 
to the view that it had no power to do so after verdict had been 
given. 

We would welcome an expression by our readers of their 
views on any of these points. 





A Conveyancer’s Diary. 


When the date of renewal, for the purposes of the Act, has 
been ascertained, whether by selection or 


Conversion of otherwise, this fixes the amount of the fine. 


Perpetually It then remains to ascertain what annual 
Renewable addition should be made to the rent in order 
Leaseholds to give the | or the equivalent of such 
into Long fine, together with other payments, if any, 
Terms. which, on the occasion of such renewal, if 
Continued, the lease had been subsisting, would have 


been payable; and the addition to the 
rent having been once ascertained, it will continue payable 
throughout the 2,000 years’ term, and will take the place 
of all future fines and other payments which would have 
become due on successive renewals. Directions for the mode 
of ascertaining the addition to be made to the rent (after 
the amount of the fine and other payments payable on the 
occasion of the first renewal have been ascertained) are con- 
tained in s. 12 (5) of the 15th Sched. to the Act of 1922, as 
amended by s. 5 (5) of the 2nd Sched. to the Act of 1924. The 
original sub-section, as unamended, was as follows : 

*(5) Subject to any order by the Minister or the Court 
to the contrary, and in default of agreement, the amount of 
each annual instalment of additional rent shall be ascer- 
tained by dividing the aggregate amount payable by the lessee 
or underlessee on renewal by the number of years which 
represents the interval or ave rage interval occurring between 
the dates of renewal.” 

This was a very simple method, but it was discovered that it 
would not operate with fairness. If, for example, the interval 
between the date fixed upon for the first renewal after the Act, 
and the date of the last previous renewal was fifty years, 
and the amount which would have been payable on such renewal 
was £500, the addition to the rent under the above provision 
would have been £10, payable throughout the 2,000 years’ 
term. It is obvious that this would give the lessor too much, 
since at the end of the fifty years the £500 would have been 
paid in full, without any allowance being made for the interest 
on the different instalments. To remove this injustice the 
clause was amended by the Act of 1924, by striking out the 
words printed above in italics, and inserting in their stead the 
words following— 

“an actuary, regard being had to the interval or average 
interval occurring between the dates of renewal and to any 
circumstances affecting the amount payable on renewal.” 

This amendment, however, leaves in considerable obscurity 
the method intended to be adopted. The addition to the rent 
is to be ascertained by an actuary ; but the Act does not appear 
to provide for the actuary’s appointment. Nor are the 
principles stated upon which the actuary is to proceed, except- 
ing that he is to have “regard to the interval or average 
interval occurring between the dates of renewal and to any 
circumstances affecting the amount payable on renewal.” 








What is meant by the words “ the interval or average interval ” 
inthis passage ? The words “ averaze interval ” would appear 
to apply to leases for lives perpetually renewable ; but if they 
apply to leases for terms of years, so that in all cases where there 
has been more than one renewal the average interval is to be 
taken, the elaborate provisions for ascertaining the date of the 
first renewal after the Act would seem to be of little value. Upon 
the whole, it is thought that the words ** average interval ”’ 
do not apply to leases for years, but that in the case of such 
leases the interval to be taken is that between the selected or 
other date, being the occasion of the first renewal after the 
Act, and the date of the last renewal previous to the commence- 
ment of the Act. Having arrived at this interval—say fifty 
years—the course to adopt would seem to be to ascertain 
what annual sum paid for the period of fifty years would, 
with the interest thereon, amount, at the end of that time, 
to the sum payable on renewal, and such annual sum would be 
the permanent addition to make to the rent. Where the 
occasion of the first renewal is by selection or otherwise, 
the year 1926, that is, immediately after the Act came into 
operation, it is arguable that as the amount of the fine, ete., 
then payable, is known and but for the act would have been 
immediately payable, the addition which ought to be made 
to the rent is the interest, at a fair rate, upon this sum. In 
this way the lessor would receive an annuity for 2,000 years, 
representing the interest on the sum due instead of the capital 
sum itself. This, however, is not the method which appears 
to be contemplated by the Act. 

It will be noticed that by s. 15 of Sched. 15 to the Act of 
1922, it is provided that any “ claims for compensation by any 
officer, solicitor or other agent of the lessor in respect of fees 
or remuneration (not being remuneration attributable to work 
rendered unnecessary by this Act)” which would have been 
payable by the lessee on renewal if the Act had not been 
passed are to be treated as part of the fines or other money 
payable to the lessor. As the conversion into long terms 
under the Act is automatic, it would appear that practically 
all the work in respect of which remuneration would have been 
payable to any “ officer, solicitor, or other agent of the lessor ” 
is work falling within the words set out above in italics, as 
being rendered unnecessary by the Act, and that accordingly 
the lessee is relieved from obligation in regard to the same. 





The italics throughout are mine. 


(Concluded.) 








Landlord and Tenant Notebook. 


A correspondent has sent us the following query and as it 
raises several points of general interest it 


Recovery of would be as well to deal with the points 
Possession by raised at some. length: In May, 1924, 
Mortgagee A mortgaged a certain freehold house and 


from a land to B, the mortgage containing all 
Mortgagor who the ordinary clauses and in addition an 


has Attorned attornment clause at a rent of 10s. per 
Tenant. annum if demanded. A (the mortgagor) 


remained in occupation of the premises 
until his death, which occurred recently. His widow, C, 
who is his sole personal representative, has continued in 
occupation since A’s death. The interest is in arrear and C 
is not in a position to redeem. B proposes to exercise his 
power of sale, but to enable him to realise the whole of the 
principal money it is essential that he should be able to give 
the purchaser vacant possession on completion. C refuses 
to vacate the premises. What is the position of the parties 
under L.P.A., 1925? Can B eject C from the premises, and, 
if he can, what is the proper procedure to be adopted ! 
It is presumed that the Rent and Mortgage Restriction Acts 
do not affect the position by reason of the attornment clause 
in the mortgage ¢ 
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Let us first consider the position, quite irrespectively of the 
Rent Restriction Acts or the Law of 
Position under Property Act. The effect of an attornment 
Ordinary Law. clause in a mortgage is clearly to create 
the relationship of landlord and tenant 
between the mortgagee and the mortgagor. The nature of 
this tenancy must of course depend on the terms in which 
the attornment clause has been drafted. In the case in 
question the mortgagor is stated to have attorned tenant to 
the mortgagee “ at a rent of 10s. per annum,” so that presum- 
ably the tenancy created thereby is a yearly tenancy (cf. In re 
Threlfall, ex parte Queen’s Benefit Building Society, 16 Ch. D., 
274). There is probably however, some provision in the 
mortgage deed as to the manner in which the tenancy is to 
be determined, and it is essential, in the first place, before the 
mortgagee will be entitled to obtain possession, that the 
tenancy thus created should be duly determined in accordance 
with such provision. If there happens to be any clause in the 
deed entitling the mortgagee to determine the tenancy at 
any time and without previous notice, then presumably 
the tenancy will be a yearly one determinable at the will of 
the mortgagee: (In re Threlfall, ibid., at p. 281). 
To consider now, the effect of the Rent Restriction Acts. 
No doubt, our correspondent, in stating 
that “it is presumed the Rent Restriction 
Acts do not affect the position by reason of 
the attornment clause in the mortgage,” 
is referring to s, 12 (7) of the Rent Act of 1920, which provides 
that: ‘‘ Where the rent payable in respect of any tenancy 
of any dwelling-house is less than two-thirds of the rateable 
value thereof, this Act shall not apply to that rent or tenancy 
nor to any mortgage by the landlord from whom the tenancy 
is held, of his interest in the dwelling-house, and this Act 
shall apply in respect of such dwelling-house as if no such 
tenancy existed or ever had existed.”” Now there are two 
distinct relationships which must carefully be kept apart, 
i.e., that of landlord and tenant, in the first place, ard secondly, 
that of mortgagor and mortgagee. The Acts certainly do 
not affect the position qua that of landlord and tenant purely, 
since the rent of 10s. per annum is undoubtedly less than 
two-thirds of the rateable value. But it does not necessarily 
follow in this case that the Rent Acts do not affect the position, 
qui mortgagor and mortgagee, since this is not the case of a 
mortgage by a landlord from whom a tenancy at a rent less 
than two-thirds of the rateable value is held. We are of course 
not in @ position to state on the bare facts given in the query, 
whether the mortgage is one to which the Acts apply, since we 
have no information as to such matters as, for example, 
the standard rent, the rateable value, etc. We will assume 
however, for the purpose, that the mortgage is one to which 
the Rent Acts do in fact apply. In that case attention must 
be called to s. 7 of the Rent Act, 1920. Subject to certain 
exceptions enumerated in provisos (i) and (ii) in 8. 7, 
that section provides that “it shall not be lawful for any 
mortgagee under a mortgage to which this Act applies, so 
long as; (a) interest at the rate permitted under this Act, is 
paid, and is not more than twenty-one days in arrear; and 
(6) the covenants by the mortgagor (other than the covenant 
for the repayment of the principal money secured) are per- 
formed and observed ; and (c) the mortgagor keeps the property 
in a proper state of repair, and pays all interest and instalments 
of principal recoverable under any prior incumbrance, to call 
in his mortgage or to take any steps for exercising any right of 
foreclosure or sale, or for otherwise enforcing his security, 
or for recovering the principal money thereby secured.” 

To take proceedings in ejectment would clearly be taking a 
step for enforcing the security ; at any rate this was the view 
taken by the Irish Courts in the case of Martin v. Watson and 
Egan, 1919, 2 I.R. 332. Inasmuch as the interest has been 
in atrear, in this case presumably for more than twenty-one 


Effect of 
Rent Acts. 


powers of the court in cases where a mortgagee is seeking to 
enforce his security are entirely different from those powers 
in cases where a landlord is seeking to obtain possession. 
While in the latter the courts have an exceedingly wide 
discretion as to the making or refusing to make the order, 
in the former the court has no similar discretion, and if the 
mortgagee can bring himself within either para. (a), (4) or (c) 
of s. 7 of the Act of 1920, he will be entitled to an order 
Reference on this point may be made to Evans v. Horner, 
1925, 1 Ch. 177. In that case Mr. Justice Russell said (ib., at 
p. 178) that s. 7 “‘ only suspends the rights of the mortgagee 
during the continuous period, which lasts so long ?s con- 
ditions (a), () and (c) (i.e., of s. 7) are complied with, and that 
whenever those conditions are broken, a subsequent compliance 
with them does not revive the protection given by the section, 

. Section 7 (a) means that so long as interest is paid not 
later than twenty-one days efter it is due, the mortgagee 
cannot call in his mortgage or take any steps for exercising 
any right of foreclosure or sale. The defendant has not 
observed that condition and the plaintiff is entitled to 
judgment.” 





Reviews. 

Mews’ Digest of English Case Law. Containing the Reported 
Decisions of the Superior Courts and a Selection from those 
of the Scottish and Irish Courts to the end of 1924. Second 
Edition. Under the general editorship of Sir ALEXANDER 
Woop Renton, K.C.M.G., K.C., S. KE. Witirams and 
Wynpuam A. Bewes. Vol. XV, Poor Law—Prescription : 
xiv pp. and 1,944 cols. ; Vol. XVI, Press—Receipt : XVi pp. 
and 1,471 cols. London: Sweet & Maxwell, Ltd. ; Stevens 
and Sons, Ltd.; The Solicitors’ Law Stationery Society, 
Ltd. Price 35s. per volume. 

Vacation or no vacation new volumes of ‘‘ Mews’”’ continue 
to appear regularly and punctually, and the standard set in the 
earlier volumes continues to be maintained, if it is not actually 
raised, 

Three principal subjects occupy the greater part of the 
Fifteenth Volume, namely, Poor Law, Powers and Practice, 
cases on the latter subject covering as many as 1,160 columns. 
Convenience of arrangement is naturally of immense import- 
ance where the cases on a particular subject are numerous ; 1t 
is very gratifying, therefore, to find the cases under Practice 
so satisfactorily arranged. 

In Vol. XVI the cases deal with such varied tind interesting 

subjects as Principal and Agent, Principal and Surety, Prize 

of War, Railway and Rates and Rating. 

The issue of a temporary Table of Cases covering Vols. I 

to XI is most welcome. It, of course, enables full use to be 

made by the practitioner of the first half of the series whfilst 
the process of issuing the second half is being completed. 
SERVICE AT WESTMINSTER ABBEY. 
TUESDAY, 12TH OcTOBER, 1926. 

On the occasion of the re-opening of the Law Courts, a special 

service will be held at Westminster Abbey, at 11.45 a.m., which 

the Lord Chancellor and His Majesty’s Judges will attend. 

In order to ascertain what space will be required, members 

of the Junior Bar wishing to be present are requested to send 

their names to the Secretary of the General Council of the 

Bar, 5 Stone-buildings, Lincoln’s-inn, W.C., before 4 p.m. 

on Monday, the Lith October. 

Barristers attending the service must wear robes. All 

should be at the Jerusalem Chamber, Westminster Abbey 

(Dean’s Yard entrance), where robing accommodation will be 

provided, not later than 11.30 a.m, 

A limited number of seats in the South Transept will be 

reserved for friends of members of the Bar, to whom two 

tickets of admission will be issued on application to the 

Secretary of the General Council of the Bar. __ 

No tickets are required for admission to the North Transept, 


which is open to the public. 
Douctas McGaret Ifoae, 





days, the case would come within para. (a), infra. Now the 





Attorney-General, 
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LAW OF PROPERTY ACTS. 
POINTS IN PRACTICE. 


Questions from Annual Subscribers are invited and will be answered by an eminent Conveyancer. All questions should be 





addressed to—The Assistant Editor, “ The Solicitors’ Journal,’’ 94-97, Fetter Lane, E.C.4. 


The name and address of the Subscriber 





must accompany all communications, which should be typewritten (or written) on one side of the paper only and be in triplicate. 
To meet the convenience of Subscribers, in matters requiring urgent attention, answers will be forwarded by post. 





TiTLE TO FREEHOLD 


LIMITATION. 


SECOND MORTGAGEE IN POSSESSION 
BY STATUTES OF 
166. VY. A was for 
second mortgagee in possession of 
collecting the rents thereof and paying the respective first 
mortgagees interest on the principal sums owing to them. 
She appointed B other to be executors of her will, 
which was proved by B the other executor having 
predeceased testatrix B died in April 1926, and C, his widow 
and executrix, rece will. C has, under s. 36 
of the T.A., 1925, executed an appointment of new trustees 
of A’s will in favour of herself and D. Should 
(1) These second mortgages be transferred by C to ( and D 


ome time prior to her death in 1916 


certain properties, she 


and ar 


alone 


ntly proved hi 


(as was originally intended), or 

(2) The respective terms of 3,000 years cre ated by Sched. I, 
Pt. VII to the L.P.A 1925, be enlarged into estates in fee 
simple by © under s. 89 (3) of that Act subject to the prior 
terms of 3,000 years vi and the prin ipal sums owing 
to the respective first mortgagees ? and 

If the latter course should be adopted 

(a) Can C enlarge in favour of herself and D ? 

(6) Will notice be required to be given to the first) mort- 
gagees or any consent by them obtained ? 

(c) If such consent is necessary should the first mortgagees 
be joined as parties to thi enlarging deed in order to testify 
their having consented ? 

(d) Should the costs of suc 
moneys secured by the respective 

A. (1) The death of A having 
presumably held as trustee ruther than a personal representa- 
tive, and, if so, should transfer her interest as trustee to herself 
and D as co-trustees 

(2) This question is 
L.P.A., 1925, Ist Sched., Pt 

3a term of 3,000 years, plu 
but, if the mortgagor's inte rest’ had then already been lost 
under the Statutes of Limitations, Pt. VII, was not applicable 
to divest B: see In that case the first mortgagees 
took a term under para. 1, and B the fee under para. 3. 


ted in 


be added to the 


second mortgages ¢ 


h enlarging deed 


oceurred ten Vears ago, C 


framed on the assumption that the 
Vil, para. 2, 


day 


operate d to give 


as second mortgagee, 


para. & 


Therefore no enlargement by C would be necessary, or, 
indeed, possible. If the mortgagor was not barred on 
lst January, 1926, but has been so since, C can enlarge in her 


own favour under s. 153 (6) (ii) or (iii), before such transfer 
as above, or, if transfer was made first C and D can enlarge 
under (ii). Notice to the first mortgagees 18 not necessary, 
but may be desirable. Since they have no right of veto, 
their consent is 


not necessary. 


DisCRETIONARY TrUST—ONE OBJECT ONLY 
WHETHER TENANT FOR LIFE 

467. Y. A in 1920 conveyed by way of voluntary settlement 
certain freehold houses to three trustees upon trust during 
the life of his daughter B to pay the rents, etc., at their dis- 
cretion for the benefit of B and her children or any one of them. 
The trustees had vested in them the powers conferred upon 
tenants for life by the Settled Land Acts, 1882 to 1890. The 
daughter is now of full age with no children. Is B the tenant 
for life, and is a vesting deed necessary ? 

A. On a corresponding point arising under the 
Settled Land Acts upon a similar trust it was decided that all 
thé beneficiaries in esse, who alone were the objects of such a 


SETTLED LAND 


in esse 


previous 





trust as above, did not constitute between them a tenant 
for life, or persons having the powers of a tenant for life: 
see Re Atkinson, 1886, 31 C.D. 577. This case was mainly 
decided on s. 2 (5) and (6), and s. 58 (1) (vi) and (ix) of 
the S.L.A., The corresponding provisions of the 
S.L.A., 1925, are ss. 19 (1) and (2) and 20 (1) (vi) and (viii). 
There is, it is true, some variation of wording in the last 
paragraph quoted, but the variation does not appear to 
displace Re Atkinson, which, as a decision of the Court of 
Appeal unquestioned for forty years, must be held to rule 
the case. The answer is, therefore, that B is neither the 
tenant for life nor a person having the powers of one. A 
vesting deed is certainly necessary before sale (see s. 13 of 
the Act) but it will be executed by the trustees in their own 
favour: see s. 23 (L) (6), 2nd Sched., para. 1 (2), and ©. 117 
(1) (xxvi). 


1882. 


EXTINGUISHMENT OF MANORIAL 
INCIDENTS—CONSIDERATION. 

468. Q. In the manor of A it is the custom to pay six years 
annual value for enfranchisement. Does this custom still 
hold good in regulating the consideration for the extinguish- 
ment of manorial rights under the recent Law of Property 
Act, or does the scale set out in Pt. VII of the Statutory Rules 
and Orders apply in all cases, both in agreements by consent 
and also in compulsory cases ? 

A. In an agreement by consent the parties if sua juris 
and absolutely entitled, are free to fix the consideration 
as they please. Otherwise the compensation is regulated 
by the L.P.A., 1922, s. 139 (1) (viii), which makes the 
scale set out in Pt. IL of the 13th Sched. (and repeated 
in the Manorial Incidents Extinguishment Rules, 1925, Sched., 
Pt. VIL: see W.N. 1925, p. 380), “ binding as a matter of law 
in all cases,” unless, in the circumstances therein appearing, 
the Minister of Agriculture decides otherwise. He has power 
to do so if, owing to & special custom, the application of the 
scale would work injustice to either party, which might of 
course be the case if the results of thet wo methods substantially 
differed. 


COPYHOLDS 


DEBENTURES—ParTIAL PAYMENT OFF. 

169. Y. A limited company has issued a series of debentures 
of £100 each, and is now desirous to repay £25 off each deben- 
ture. There is no trust deed, and no provision for partial 
repayment endorsed onthe debentures. Howcanthe proposed 
repayment be effected ? 

A. If the debenture-holders are all willing to receive part 
payment, no difficulty appears to arise, and they will give 
receipt, and a memorandum should be endorsed accordingly 
on their debentures. In the absence of any special provision 
in the debentures for payment by instalments, however, 
it is not agreed that a mortgagee is bound to accept any 
instalment of principal tendered whenever the mortgagor 
pleases, and, in fact, mortgagors are bound to give reasonable 
notice or equivalent interest, even if they are ready to pay 
off the whole, in order to give mortgagees time to find other 
Cole, 1845, 14 Simon 427. 


or 8.L.A. TRUSTEES—SALE. 


investments: see Brown v. 


SETTLED LAND—APPOINTMENT 

170. Q. In 1874 certain real estate was conveyed to trustees 
by way of marriage settlement upon trust for Mrs. A for 
life remainder to sons and daughters in tail. Mrs. A had 
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issue two daughters who disentailed. In 1920 the trustees 
conveyed the property to Mrs. A for life and to her two 
daughters as tenants in common in fee simple, and the trust 
was wound up so far as trustees were concerned. It is now 
desired to sell some of the land; it appears that the tenants 
for life and remaindermen cannot now sell together and make 
a good title as heretofore. What is necessary to be done 
to make a good title and who should sell ? 

A. It seems from the data given that the settlement of 
1874 was terminated in 1920, though this cannot be definitely 
asserted without sight of the documents then executed. 
Assuming that this was so, a new settlement was created 
in 1920 with Mrs. A as tenant for life. Mrs. A and her two 
daughters can appoint S.L.A. trustees (two, three or four 
individuals, or a trust corporation) under 8.L.A.,1925, s. 30 (1) 
(v), and they can execute the vesting deed necessary to enable 
the tenant for life to sell. Section 42 (1) (6) of the L.P.A., 
1925, in effect prevents the tenant for life and reversioners 
from giving a good title. 


Sate oF SetrLep Lanp—Lanp LimiTep To INFANT con- 
TINGENTLY ON ATTAINING TWENTY-ONE—APPOINTMENT OF 
S.L.A. TRUSTEEs. 

471. Q. AB, who was seised in fee simple of a freehold house, 
died in 1909, having by his will appointed his wife and C D 
executors and trustees and gave the residue of his estate, 
including the house, to his trustees upon trust to permit the 
wife to receive the income until his son, then and now an infant, 
attained twenty-one, when the son was to have £400, and the 
remainder was to become the absolute property of the wife ; 
but the testator declared that the appointment of the wife as 
a trustee and the trusts in her favour should continue only 
so long as, and should be on the condition that, when the 
trusts should take effect, the wife should have remained 
unmarried and a widow, and that in case the wife should 
marry again, the whole of his estate should become the 
absolute property of the son on attaining twenty-one. The 
testator empowered his trustees to sell such parts of his estate 
as might be necessary to carry out the trusts thereof. CD 
renounced the executorship and disclaimed to act as trustee, 
but did not execute a formal disclaimer. The wife married 
again in 1915, and the son will not attain twenty-one until 
next May. A good offer having been made for the house, the 
wife acting under the 8.L.A., 1925, 2nd Sched., para. 3, and the 
L.P.A., 1925, s. 39 and Ist Sched., Pt. III, has appointed new 
trustees of the will who propose to convey to the purchaser. 
Will you kindly advise: (1) Whether the wife had power to 
appoint new trustees? (2) Whether they can convey 
without a vesting deed? (3) If a vesting deed is necessary 
what form it should take ? 

A. There seem to be two methods of making title to be 
considered in this case, namely, (1) the widow might convey 
as personal representative of A B. She could give a valid 
receipt for the purchase money though acting as sole represen- 
tative: Ad. of E.A., 1925, ss. 2 (2), 36. In the conveyance 
a recital could be inserted (which would bring into operation 
s. 36 (6) of the Ad. of E.A., 1925), to the effect that the 
executrix had not already made an assent in respect of the 
property. This would protect the purchaser unless he had 
notice of a prior assent. Whether this method of making title 
could be adopted would therefore depend upon notice by the 
purchaser of a prior assent. The testator died as long ago 
as 1909 and circumstances might therefore point strongly 
to the fact that assent had actually been made. It is to be 
noted that if there is no notice of assent having been made the 
purchaser would get ample protection and that s. 36 applies 
to assents and conveyances made after Ist January last, 
whether the testator died before or after that date. The 
advantage of this method of making title would be that the 
difficulty and expense in connexion with the appointment of 
new trustees would be avoided. (2) The alternative method 





is that title be made by the tenant for life or statutory owners 
after appointment of new S.L.A. trustees. There is clearly 
in this case a settlement, for the land either stands limited in 
trust for a person for an estate in fee simple contingently 
on his attaining twenty-one, or the infant son is absolutely 
entitled for an estate in fee simple. The settlement is con- 
stituted by the will of A B, and there being no S.L.A. trustees 
of the settlement within S.L.A., 1925, s. 30 (1), the provisions 
of thid., s-s. (3) apply, and the executrix of the will is obliged 
to appoint another S8.L.A. trustee to act with her. Assuming 
from the wording of the query that the infant son is the only 
son and heir of the testator, and that, therefore, in the events 
which have happened the land stands limited in trust for an 
infant for an estate in fee simple, the new S.L.A. trustees 
will be the statutory owners, and when (but only after) they 
have executed a deed vesting the settled land or declaring 
that the legal estate in the settled land is vested in them, 
they can make title. The form of the vesting deed given in 
the Ist. Sched. tothe S.L.A., 1925 (No.1), can easily be adapted 
for use in this case. It should of course contain the necessary 
particulars, as to which see S.L.A., 1925, s. 5. The opinion 
here given is that the best title is made according to this 
second method. 
Sore Executor—Sa.Le or Lanp. 

472. Q. A B made his will in 1911, and appointed C D 
and E F to be the executors and trustees thereof, and died 
in 1914. E F renounced probate which was granted in 1915 
toC D. CD has been in full charge of the estate of which 
the beneficiary as to one moiety is G H absolutely, and as to 
the other moiety is G H for life with remainder to her children. 
Part of the estate consists of leasehold and freehold property, 
and it is proposed to sell the same. Can C D as such sole 
personal representative make out a good title and give a valid 
receipt ? Would the position be the same if the testator had 
originally only nominated C D as the personal representative 4 
Perhaps I ought to have added that G H has only received 
cash payments on account from time to time. 

A. CD can sell as sole personal representative and give 
a good receipt notwithstanding that two executors were 
appointed in the first place - see Ad. of E.A., 1925, es. 2 (2) 
(noting the words to one or some of two or more persons named 
as executors, etc), and 36 (8) (10), 39. The position of C D 
is exactly the same as if the testator had originally named 
him sole executor. As probate dates back to 1914, the 
purchaser may well have notice of acts showing assent by the 
personal representative to himself as trustee, and may, 
therefore, lose the protection of the Ad’of E.A., 1925, s. 36 (6). 
In such case another way of making title would have to be 
considered, the question being whether the land is settled land 
with G H as tenant for life, or whether it is held in undivided 
shares falling within L.P.A., 1925, Ist Sched., Pt. 1V., para. 1. 
SeTrLeD Lanp—TrusTEES FOR Purposes OF THE §.L.A., 

1925, s. 30 (3). 

473. Q. A testator died in 1885 and his will was proved in 
the same year. He left a small amount of real estate and some 
personal estate and appointed executors and trustees. The 
testator appointed three executors but only two proved the 
will, power being reserved to the remaining executor. The 
two executors who proved have since died, but the one to 
whom power was reserved is still alive. There were two 
separate trustees appointed by the will but they are also dead. 
The grant being before 1894, was, of course, limited to personal 
estate. Life interests were created by the will and it is now 
desired to sell the real estate, but trustees must be appointed 
for the purposes of the 8.L.A., and a vesting deed executed. 
If the executor to whom power was reserved applies now for a 
second or double grant of probate of the will would he be such 
@ personal representative as comes within s. 30 (3) of the 
S.L.A., 1925, and could he appoint new trustees under 1b., 
s, 36, although he would only be an executor of a will of which 
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only 2 

A. If the executor who has not proved now obtains a grant 
he will be a personal representative of the testator, although 
it does not seem that the real estate in the realty will be vested 
in him. He not only can but must appoint a co-trustee for 
the purposes of the Acts under s. 30 (3) (it will be open, 
however, to all the persons beneficially entitled to supersede 
him or them by appointment under s. 30 (1) (v)). As to 
whether the executor should execute the vesting deed or 
the deed of appointment of a co-trustee first, see answer to 
Q. 269, 70 Son. J., p. 600. 





Correspondence. 
Settled Land—Forms of Probate Grant. 

Sir,—Referring to the Editorial comment in your issue of 
to-day’s date, it will be of interest to your correspondent to 
know that this month we obtained a grant of probate from 
the Principal Registry in the case of a tenant for life of settled 
land which was expressed to be issued in respect of the 
deceased's property “ save and except land settled otherwise 
than by her will.” 

We took the precaution of bringing the fact of the settlement 
officially to the notice of the Principal Registrar at the time 
the application for probate of the free property was lodged. 

London, E.C.4. G. & A. CosEns. 

25th September. 


Sir,—With reference to the editorial comment in your last 
issue, I do not think that “a careful re-drafting of the form 
of the general grant of probate” will “ put matters right.” 
A general grant must be what it purports to be, namely, 
* general,” and include settled land if the deceased had the 
whole legal estate vested in him at the date of his death. 

Rule 118 of the Principal Registry Rules (r. 111 of the 
District Registry Rules) covers the whole ground already. In 
the first plac e, &@ person entitled to a general grant, can, if he 
chooses, apply for a grant “save and except settled land,” 
and, if he does this, er hypothesi, the grant does not extend to 
settled land. 

If he applies for a ** full grant,” ie., a grant which would 
include settled land, he cannot obtain such a grant from the 
court unless 

(1) He swears on the oath to lead the grant that the 
deceased did not die posse sed of settled land, or, 

(2) That dying po essed of settled land, the trustees are 
** cleared off.” 

This can be done by showing that— 

(a) The general executors are also the Settled Land Act 
trustees. 

(b) There are no Settled Land Act trustees. There can 
be none, if, after the exhaustion of all the cases covered 
by s. 30 of the Settled Land Act, such trustees do not exi t, 
e.q., Where A (before the Act) leaves a life interest to B, 
but there are, under the old law, no Settled Land Act 
trustees—-B dies after the Act intestate, and without money, 
some of those interested in remainder being infants. , 

(c) Semble, the Settled Land Act trustees are unwilling 
to act. 

When an applicant for a giant is misinformed as to the 
true facts, and swears that the deceased did not die possessed 
of land settled previously to the death and not by his will, 
then if the oath is not limited as in (1 ), of course, he gets a 
full grant which may have to be amended if he was wrong on 
his facts. In such case, if there are Settled Land Act trustees, 
willing to act, the grant will admittedly have been issued in 
too wide a form. This will be due to inaccurate information, 
unwittingly supplied to the court, and it will be the duty of 


. a 
probate was granted before 1894, limited to personal estate | 


| 
| 














those obtaining such grant to put the court in possession of ‘ Fields, W.C.3, and throughout the country, 


the true facts, so that the grant can be amended, and those 
designated by Parliament or by Probate Rules are given the 
opportunity of obtaining the special grant to which they are 
entitled. 

Temple, E.C.4, LEONARD JEssOoPP FULTON. 

27th September, 1926. 

{It is, of course, only in those cases where the applicant for 
a grant is misinformed as to the true facts and swears that 
there is no settled land that a re-drafting of the form of probate 
grant is desirable. When re-drafted the form should, it is 
submitted, show on the face of it that land (if any) which by 
virtue of the new provisions becomes vested in Settled Land 
Act trustees as special representatives has not passed to the 
general representatives.—Ep., Sol. J.] 
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Obituary. 
Sr H. 8S. WILKINSON. 


Sir Hiram Shaw Wilkinson, who died at Tobermore, Co. 
Derry, on Monday night, at the age of eighty-six, was an 
Ulsterman who, like his friends and compatriots, Sir Robert 
Hart and Sir John Jordan, made his career in the Far East. 
The son of Mr. John Wilkinson, of Belfast, he was born in 
Belfast on 13th June, 1840, and was educated at Queen’s 
College, Belfast, where he graduated B.A. and LL.D., and of 
which he had been Pro-Chancellor since 1914. After passing 
& competitive examination, he was appointed to be a student 
interpreter in Japan in August, 1864, and was promoted 
to be assistant, accountant, and interpreter in 1868. In 
1871 he obtained a studentship offered by the four Inns of 
Court, and was called to the Bar by the Inner Temple in 1872. 
Consular appointments at Hiogo, Osaka, and Kanagawa 
followed, and in 1877 he was made Vice-Consul at Nigata. 
Two years later he was transferred to Shanghai as Acting 
Assistant Judge, and in 1881 he was made Crown Advocate. 
He was British Commissioner for the settlement of the claims 
arising out of the Canton riots of 1883. He acted as Chief 
Justice on several occasions, and in 1897 he was appointed 
Judge of H.M. Court for Japan. In May, 1900, he was 
appointed Chief Justice of H.M. Supreme Court for China 
and Korea. He was knighted in 1903, and retired on a 
pension in 1905. Sir Hiram was D.L. and J.P. for Co. 
Londonderry, and was High Sheriff in 1921. He was a 
member of the Vice-Regal Commission on National Education 
in Ireland in 1913. He had been for many years a member of 
the Atheneum. His wife died in 1870, and he leaves a son, 
Mr. Hiram Parkes Wilkinson, Judge of H.M. High Court for 
Wei-hai-wei, and Crown Advocate, Shanghai. W.P.H. 


THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
The lists of Appeals for the year 1927 will be closed on the 
following days :— 
3lst December, 1926 ws es Hilary Sittings. 
13th April, 1927... es “? Easter Sittings. 
Ist June, 1927 - ss Trinity Sittings. 
30th September, 1927 és i Michaelmas Sittings. 
All Appeals to be heard during the respective Sittings should 
be set down by the date named, 
Privy Council Office, 
Downing-street, S.W.1. 
August, 1926. 


The attention of the Legal Profession is called to the fact 
that the PHCENIX ASSURANCE COMPANY Ltd., Phoenix 
House, King William Street, London, E.C.4 (transacting 
ALL CLASSES OF INSURANCE BUSINESS) invites 
proposals for Fidelity Guarantee and Court Bonds, Loans on 
Re versions and Life Interests. Branch Offces at 11, Waterloo 
Place, S.W.1; 187, Fleet Street, E.C.4.; 20-22 Lincoln’s Inn 
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High Court—Chancery Division. 


in re Earl of Carnarvon’s Chesterfield Settled Estates, and 
In re Earl of Carnarvon’s Highclere Settled Estates. 


18th and 23rd June. 


SetTLED Lanp—Tenant ror  Lire—CorporaTions— 
ComPpouNnD SgeTTLEMENT—AGREEMENT BY TENANT FOR 
Lir—E To Sett to Company—Supsect to a JornrurE— 
AGREEMENT FORMING PART OF COMPOUND SETTLEMENT OR 
NOT—SALE BY Owner oF Free SIMPLE SUBJECT TO JOINTURE 
—Serttiep Lanp Act, 1925—Errect or “ Person or FULL 
Acz”’—Dogs THIS INCLUDE A CORPORATION—SETTLED 
Lanp Act, 1882 (45-46 Vict., c. 38), 8. 2, s-ss. (1) (5); 8. 50 
58, s-s. (1) (v)—Setriep Lanp Act, 1925 (15 Geo. 5, c. 18), 
8. 1, 8-8. (1); s. 19, s-s. (1); 5. 20, s-s. (1) (v) (ix); #8. 93 
—Practice—Oricinatinc SumMons—TITLE—R.S.C. Ord. 
LV, r. 14 (3). 

The provisions of s. 19 (1) and s. 20 (1) of the Settled Land 
Act, 1925, are applicable to a corporation because the words 
“person of full age”’ are used throughout the new legislation in 
contrast with the word “infant,” and merely mean “ not being 
an infant,” so that they are appropriate to @ corporation. 

An agreement by a tenant for life to sell his life estate subject 
to jointure rentcharge, is not one of the documents constituting 
a compound settlement, having regard to s. 50 of the Settled Land 
Act, 1882. 

Where land is settled upon a person in fee, subject to an existing 
jointure, such land is not limited to the person in succession 
within the meaning of those words in s. 2, s-s (1) of the Settled 
Land Act, 1882. 

The whole line of cases from Mundy and Roper’s Contract, 
1899, 1 Ch. 275, to In re Monckton’s Settlement, 1917, 1 Ch. 
224, considered and distinguished. 

Land so settled upon a person im fee subject to an existing 
jointure comes within s. 1 (v) of the Settled Land Act, 1925, and 
@ company to whom such persons upon whom it was settled in 
fee, subject to the jointure has sold it has, by virtue of s. 20, 
s-8. (1) (ix), the powers of @ tenant for life of it, and s. 19 (1) 
has no application to such a case, and such company must 
accordingly execute the necessary vesting deed. 


tomer, J. 


Originating summons. The question to be determined by 
these two originating summonses which had been taken out 
under s. 93 of the Settled Land Act, 1925, was whether the 
sixth Earl of Carnarvon or the Carnarvon Estates Company 
was the tenant for life of the respective estates for the execution 
of the vesting deeds required by the provisions of the Settled 
Land Act, 1925. The facts with regard to the two estates 
were as follows :— 

The Chesterfield Estates :—These estates were settled by a 
settlement dated 6th August, 1874, to the use of the fifth 
Earl of Carnarvon in tail male, with power to appoint a 
jointure rentcharge and portions. By a marriage settlement, 
dated 25th June, 1895, made upon the marriage of the fifth 
Earl, a yearly rentcharge was appointed by him to his wife. 
On 8th November, 1919, a disentailing deed was executed, 
and a deed of re-settlement was also executed on the following 
day, under which these estates were appointed subject to the 
jointure rentcharge, to the use of the fifth Earl for life, with 
remainder to the use of his son, afterwards the sixth Earl, 
during his life, with remainder over in tail male, subject to the 
jointure rentcharge. In 1923 the fifth Earl died, and on | 
10th August, 1925, the sixth Earl agreed to sell his estate for 





life in these estates to the Carnarvon Estates Company, subject 
to the jointure rentcharge. 

The Highclere Estates :—These estates were settled upon 
the fifth Earl of Carnarvon as tenant for life by the above- | 
mentioned marriage settlement, with remainder over in tail | 
male, subject to a yearly rentcharge in favour of his wife. | 

| 


On 5th May, 1923, the sixth Earl executed a disentailing 
By the above-mentioned 


deed in respect of these estatea 


agreement of 10th August, 1925, the sixth Earl agreed to sell 
to the company the fee simple in possession of these estates, 
subject to the rentcharge. 
Romer, J., after stating the facts, said: It has been con- 
tended that the words “ person of full age” in the statute 
contemplates an individual or a person capable of being a 
minor, and that, as a corporation, directly it comes into 
existence is of full capacity and has no minority, the provisions 
of s. 7, s-s. 1, and s. 20, s-s. 1 are not applicable to a company. 
I think, however, that throughout this statute, and indeed 
throughout the Law of Property Act, 1925, the words “ of 
full age’ are used in contrast with the word “ infant,” and 
that they merely mean “ not being an infant.” This being 
so, there appears to me to be no reason why a corporation 
should not be a tenant for life under s. 19 or s. 20, assuming 
that the other requisites of a tenant for life or a person having 
the powers of a tenant for life are satisfied. With regard to 
the Chesterfield Estates, the settlements of 1874 and 1895, 
and the disentailing deed and the deed of re-settlement of 
November, 1919, clearly constitute a compound settlement 
within the meaning of s. 1, s-s. 1 of the statute. The claim on 
behalf of the company to be a tenant for life is founded solely 
on the suggestion that this agreement to sell the life estate 
of the sixth Earl to the company is one of the documents 
constituting the settlement. That question does not turn 
upon the provisions of the new Act, but seems to turn upon 
the provisions of the Settled Land Act, 1882, because if the 
contention of the company is such, then, as from 10th August, 
1925, the company became tenant for life under the settlement. 
In my judgment, by reason of the provisions contained in 
s. 50 of the Act of 1882, the document by which the sixth Earl 
contracted to sell his life interest to the company was not one 
of the documents which constituted the compound settlement. 
The company is not by reason of the Act of 1882, or the present 
Acts, tenant for life under that settlement, and accordingly the 
sixth Earl, being tenant for life, the legal estate in fee simple 
in the Chesterfield Estates will have to be vested in him. 
With regard to the Highclere Estates, after carefully con- 
sidering the cases of In re Mundy and Rope r’'s Contract, 1899, 
1 Ch. 275; Inre Lord Wimborne and Bourne’s Contract, 1904, 
1 Ch. 537; In re Phillimore’s Estate, 1904, 2 Ch. 460; In re 
Marshall’s Settlement, 1905, 2 Ch. 325; In re Trafford’s Settled 
Estates, 1915, 1 Ch. 9: and In re Monckton’s Settlement, 1917, 
1 Ch. 224, in my judgment they do not support the suggestion 
that where land is settled upon a person in fee, subject to an 
existing jointure, the land is limited to the person in 
succession within the meaning of those words in s. 2, s-s. ] 
of the Settled Land Act, 1882. I therefore arrive at the 
conclusion that at the time when the Act of 1925 came into 
force, i.e., under the old law, this land was not settled land, 
and that it was merely land vested in somebody in fee simple, 
subject to a family charge. The Act of 1925 has now to be 
considered. The case clearly falls within s. 1 (v), and the land 
is therefore settled land as from Ist January, 1926. Who 
then is the tenant for life? Section 19 provides that he is to 
be “the person of full age who is for the time being bene- 
fically entitled under a settlement to possessing settled land 
for his life.’ The settlement must consist of the instrument 
whereby the land is charged having regard to the words of 
s.1. The only instrument by virtue of which the property is 
charged is the settlement of 1895. At any rate it does not 
include the agreement to sell to the company, which does not 
in any way charge or operate to charge property with the 
jointure rentcharge or family charge. There nothing, 
therefore, in s. 1, s-s. 1, to suggest that in a case like this the 
settlement included the conveyance or agreement to convey 
to the corporation. Section 19 (1) appears to have no applica- 
tion to the matter. The charging arises under the settlement 


18 


of 1895, and the person who is beneficially entitled to the land, 
to the estate in fee simple, subject to the charge created upon 
the settlement, is in my judgment the company. 


I therefore 
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come to the conclusion that this property is settled land by 
virtue and by virtue only of s. 1, s-s. 1 (v) of the Act of 1925, 
and that by virtue of s. s. 1 (ix), the company have the 
powers of a tenant for life, and is therefore the tenant for life 
for the purposes of the creation of the vesting deed. At 
| of the hearing of the summonses, counsel asked for 
correct way to entitle applications of this 
nature in view of Ord. LV, r. 14 a (3), which provides as 
follow “ Every such summons shall be intituled in the 
matter of the Act or Acts under which the application is made 
and in the matter of the will, settlement, trust or property 
be to which the summons relates hay 

said: In my view it cannot have been intended 
he invariable practice of setting out the title of the 
statutes beneath the statement of the 


ny 


ORE 


the « 


a direct 


ion as to the 


as the case may 
tomer, J 
to alter t 
material 


statute or 
| 


e application 

G. Hart; C. P. Sanger ; 
Frere, Cholmeley & Co. 
Mo 


subject matter of 
CounseL: W 
SOLICITORS 


F. D. Morton. 


{Reported by L AN May, Esq., Barrister-at-Law.] 





Societies. 


The Law Society. 


PROVINCIAIT MEETING. 
The ‘ r . a I ety met for their Annual Provincial 
( | fr M lay, the 27th ult., until Thursday 
ri yt} I 7; d f upwards 300, including the 
f ! I f { I A H Coley (President 


jon), Sir Roger Gregory, Mr. 
Ernest E tird (London), Mr. 
, Mr. Wm. H. T. Brown 
Nottingham), Mr. Richard 
(Aldershot), Sir Herbert 
M. Ingledew (Cardiff), Mr. 


Philip H. Mart su (I jon), Mr. W um H. Norton (Manchester), 
Sir Arthur C. Peal Leeds), Mr. I ird A. Pinsent (Birmingham), 
Mr. Re ald W. E. Pool Lond Mr. Samuel Saw (Creenwich), 
Mr. Herbert H. Scott ; é r Mr. Robert M. Welsford 
I lon), and Mr. E. R. Cook (5S ar) 
Crvic Recrpti 
I pr } enced Monday, when a reception wa 
‘ ( H the Lord Mayor of Birmingham, 
Alder in | rl it r ind Lady Ma ress, to the members, 
upward f 700 i " t nvitatior Entertainments, 
ind erw und d g were provided 
On Tuesday mor g the members met together in the Council 
Chamber, ( ' House } Lord Mayor presiding, and, in 
ler 1 hearty welcome, he spoke of the great develop 
ud ta place in legal education under the auspices of the 
‘ he wa formed, spent something like £11,000 a year 
pon \ f articled clerk In this respect the Society 
and t Bir " I rsity were working together in great 
har » law ol ha en established as part of the 
Univer 4 q Profe r I of Law had been endowed by 
Sir William Barker, formerly a tor of the city, and a Faculty 
f Law was a t t und Degrees in Law granted by the 
Universit H isfa of the fact that under the 
| r Per Pr | R es ety had formed committees of 
8 mbers wil ra | rtificates to poor litigants in the High 
( rt, by wl r located to them without fee, and 
I ra of the Bar a gave their services free. It was a 
grea pleasur to find for whom Bir ngham entertained so 
great respect | tl air of the Society, and the citizens 
were proud of the fact that Birmingham had produced many who 
occupied a high f n e profession. He also congratulated 
. licitor hat t had nt £11,308 in assisting solicitors and 
their fa ] ‘ had fa ‘ bad times, and espe ally that 
many who wer i ted had 1 een members of their Benevolent 


PRESIDENT's INAUGURAL ADDRESS 


The Presipext then took the chair and delivered | address as 
follows 

I wish, in t representative gathering, to acknowledge with 
gratitude the high | ur done me by my elect as President of 
the Society I have entered upon the duties of the office with the 
earnest desire to render the best service that lies in my power. It is 
18 years since the Society held its Provincial Meeting this city 
Here I have spent the whole of my professional life; and it is a 


great hap] ness to me that the Society meets i 


n Birmingham again 





| 


| 
| 
| 


stance to the Sheffield Law Society, 
ve the Society in their own city this 
thanks for their courtesy and 


to-day. We 
who waived 
year, and I « 

consideration. 
It is rather less than a year since we celebrated the centenary of 
the Society, and we have happy memories of the occasion. We have 
) another period of our existence, destined, I hope, to be 
1itful for the public good than the years that are gone. It 
beg f a time when the duties 


t at the beginning of 
to be less arduous or responsible. Many 


owe is circul 
their claim t r 


ffer to them 1 


entered 


ot less fr 
are likely 
ur and his toil.’ 


le for the activity of the Legis- 
te abnormal size. I quote 


* Old has yet his h 


arkal 
to a 


ntenary year was rem 


lature The Statute Book ew 


gr 
Min 





the words of Prime ster, wi in a speech delivered 
January la rid 
If I were d d to judge of the legislation of last year by 
t de f ilk never was such a year for 
leg ation, 
and Liberty and Property Defence League has called attention to 
the flood of legislat and the 97 new Acts added to the Statute 
B n 1925. Yet I am not sure that we can claim pre-eminence 
even number and length of our Statutes. The distinguished 
Dean of t Harvard Law School, in a recent article, has pointed 


tions 


out that many jurisdic s; in the United States have set up a 
hing is a crime unless made so by Statute, and the 


+} 


ne that not 


huge mass of legislat which this doctrine makes necessary is 
shown by t fact that in each of three States of America mentioned 
by him, re were some thousands of Sections added to the Statute 
Law. Our cou across the Atlantic may join us in the cry for 
i I J i 
From vain excess to clear the incumber'd laws.”’ 
Now, apart fr tions of bulk and length, what is our 
proper a le as rs towards the law and changes in it? It 
+ to aid : ous administration of the 
law, and pr te and assist w nsidered measures of reform. 
It w 1 t be difficult to show that the Society has acted upon 
t} ew through a long urse of years. President Wilson has 
d tter lang in I can hope to employ. Speaking to 
lawyers |} aid 
You are rvants of the public, of the State itself. You 
are under bonds t rve the general interest, the integrity and 
enlightenment of law itself, in the advice you give individuals. 
It is your duty also to advise those who make the laws—to 
advise in the general interest with the view to the 
amelior n of every undesirable condition that the law can 
reach, t re il of every obstacle to progress and fair dealing 
that the law can remove, the lightening of every burden the law 
can lift and the righting of every wrong the law can rectify."’ 
If 1 agree with me that this language accurately represents our 
d und our a I te you to consider some of the tasks that 
lie before 


I, 
let us consider our equipment for the work. In his 
3ad Lawyers or Good,’’ written 56 years ago, 
ngaged in some acute criticisms on the system of 
or the lack of it, which preceded admission 
We read his criticisms to-day with 


, on 
Bagehot 
examination and training, 


r or call to the Bar. 


as as 
all the appreciation due to so brilliant a writer, but his observations 
have long since ceased to have any practical application. In that 


ndispensable requirement of a good general education, it is satis- 
} w that the standard is rising in the country. In the 


ort of the Board of Education, we are told that the 


umber of pupils Secondary Schools proceeding to Universities 
5 w nearly three times the number 15 years ago. Out of 173 
uccessful candidates at our last Final Examination, 48 were 


} 


graduates of a British University. 
Universities this proportion will, in the near future, be largely 
increased. Napoleon, in one of his letters, wrote that ‘‘ the greatest 
rality can be committed is to exercise a profession of 
which you know nothing.’" If we admit the evidence of 60 
accomplished a moralist, we have at least taken care that no such 
reproach shall attach to our own profession. There is no solicitor 
now in practice who has not passed a searching examination at the 
hands « iety. The standard of the examinations is set high, 
and whatever changes may hereafter be made in the curriculum, it 
allowed to fall. 
large our view, we may look with satisfaction upon the 
interest that is being taken in law as a subject of study, 
and upon the progress that is being made in the teaching of it, alike 
in the old and new Universities, and in our own School of Law. 
The movement for the establishment of an Imperial School of Law 
has lately been revived, and I am confident that any well-considered 
movement in that direction will meet with the support of the Society. 
The law,’’ said Dr. Johnson, ‘* is a copious study "’; and we shall 
feel that the words of a century and a half ago can be used. with 
largely increased force to-day. Is it too much to hope that the 
modern Law School may so attract and inspire scholars as to bring 


back some of the glories of the schools of the Middle Ages? 


With the growth of Provincial 
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Again, there are our books. ‘‘ Books,’’ wrote the late Sir William 
Osler, a great master of medicine, ‘‘ are tools, . . . and so truly as 
‘one can measure the development of any particular handicraft by 

the variety and complexity of its tools, so we have no better means 
‘of judging the intelligence of a profession than by its general 
‘ collection of books.’’ In the Society's library in London there are 
some 60,000 volumes, and the large provincial Law Societies have 
valuable collections of their own. They are not all ‘* tools of trade.’ 
Many of them, to use a term consecrated by Sir Walter Scott, relate 
to the ‘‘ architecture '’ of our profession. 

I would not have it supposed that I overlook or minimise the value 
of the training the student receives in our offices, and the actual 
work he takes part in there. This, of course, is a vital part of his 
education. None of us will feel that the period of Articles is too 
short, and, indeed, I suspect many solicitors would like to see the 
time extended. It is in our offices that 





hat the student comes into 
contact with men of affairs—persons engaged in various trades and 
businesses and occupations, and from them useful lessons may be 
learned. Especially may the student make use of his opportunities 
to cultivate that quality of judgment so valuable to him in his future 
practice. For it is surely a sound maxim of William Penn, 
‘ Knowledge is the Treasure but judgment the Treasurer of a Wise 
man. 

I will not dwell upon that part of our equipment which implies a 
high standard of conduct and rectitude. The Oath of Hippocrates, 
I read, has been the ‘‘ watchword "’ of the profession of medicine for 
centuries. It was stiil administered to medical students in Scotland 
40 years ago. and survives to this day in some American Universities. 
The Oath expresses a resolve to follow high ethical ideals in the 
practice of healing the bodies of men. We may adapt it to our 
own ideas and purposes, and say, with the generations of physicians 
who have taken it, ** if I fulfil this Oath and confound it not, be it 

mine to enjoy life and art alike with good repute among all men 

for all time to come, but may the contrary befall me if I transgres 
‘and violate my Oath.”’ 








Perhaps the task that lies nearest to our hand is to aid in the 
carrying out of the Law of Property Act 1925, and the Settled Land 
Act, the Trustee Act, the Land Charges Act, the Administration 
of Estates Act and the Land Registration Act of the same year. 
The task is no light one. It is claimed that the new Acts are tl 
natural result of changes in social and economic conditions, and 
that the new law is evolutionary and not revolutionary. In a learned 
and iiluminating lecture delivered before the University of Birming 
ham in March last, and since reprinted, that distinguished scholar 
Professor Holdsworth has made all of us his debtors by a masterly 
historical retrospect of the reform of the land law. He tells us that 
five centuries of law reformers have contributed to the new legisla- 
tion. In the speech to which I have already referred, the Prim« 
Minister said ‘‘I cannot contemplate without awe those colossal 
‘ Acts in which we have remodelled the whole Law of Property 
I accept the assurance of eminent jurists that the indirect benefit 
to the nation of those Acts will be no less great than to the profes- 
‘sion, and will reach even the ordinary citizen."" The new 
legislation does not provide for the compulsory registration of title t 
land. The profession has fully discussed this question on many 
occasions, and I will not repeat the reasons given against any suc! 
system. It is sufficient now to say that the changes effected by the 
new Acts are such as will afford an opportunity of demonstrating 
that compulsory registration is neither necessary nor desirable, and 
for a period of ten years after the Ist of January 1926, no Order 
may be made under the Land Registration Act 1925 otherwise than 
at the instance of a county or borough council. 

Now, I think there is little difference of opinion as to the 
in substantive law effected by the new Statutes. The assimilatior 
of the law of real and personal property is a reform long desired, 
and one which meets with general approval; yet a ¢ 
comment upon the circumstance that the new system, f 
time, permits an entail of personal chattels. The heir-at-law has 
been deposed. It is true that authorities of weight have in the past 
defended his so-called rights. Dr. Johnson, indeed, affirmed, with 
that strength of expression characteristic of him, that the law of 
primogeniture made but one fool in a family—a proposition which 
will not, perhaps, meet with universal assent. Perhaps George Eliot 
had this expression in mind when, after describing in 

Middlemarch "' the mingled emotions of relatives assembled to 
hear the reading of a Will, she makes one of her characters say 

but those above ground might learn a lesson. One fool's Will is 

enough in a family.’” In more measured words the Commissioners 
m the Law of Real Property asserted that ‘‘ the law of primo 
geniture appears far better adapted to the constitution and habits 
of this kingdom than the opposite Law of Equal Partibility, which, 

in a few generations, would break down the aristocrac , 
‘country, and, by the endless sub-division of the soil, must ult 

mately be unfavourable to agriculture and injurious to the best 
‘ interests of the State.'’ This is language nearly a century old. 
I imagine that few of us share these gloomy forebodings, and perhaps 
we can afford to pass them by, if only that we may concentrate 
attention upon our present discontents. The new method of 



































distribution ef an intestate’s property enacted by the Administration 
of Estates Act, may not unreasonably give rise to differences of 
opinion. I gather that it was decided upon after an inspection of a 
larger number of Wills which had been made by testators and duly 
proved; and we must allow weight to the k1 edge so gained. It 
is, however, worth while, in the public inte t, to call attention to 
this new method of distribution. I have myself known of cases 
where it has worked hardship. The remedy, if one be sought, lies 
close to the hand of persons who possess property; and they can 
bring about what they may regard as a more equitable distribution 
of it by exercising their power of disposition by Will. If anyone 
suspects that this stion is made with the view of gain or reward 
to the profession, I think our common experier t 


uld show that 
I am neither the next nor the best friend of my brethren in making 
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Not that we can rely upon the permanent continuance of the 
unlimited right of bequest. We have been told by an eminent 
authority, Sir Josiah Stamp, that one of the fundamental institu 


tions of our modern life which are likely to come under criticism 
and challenge in the next twenty or thirty years is that of 
inheritance "'; and in very able address as President of the 
Section of Economic Scien Statistics, delivered at the meeting 
of the British Association last month, Sir Josiah discusses 


of inheritance in its relation to the distribution of wealt 








the provisional conclusions at which he arrives is 
particular claims for unlimited rights of bequest, as settling the 
best economic direction and control, are gradually losing their 
force.’" In the irse of his address, Sir Josiah referred to the 


principles upon which death duty taxation is at present based, and 
the whole address will repay careful perusal by all lawyer 


We are told by Sir Benjamin Cherry that the underlying pr pl 
of the Acts is to simplify the law, and to abolish all unnecessary 
technicalities, and he points out that it follows from this that tenures 
are reduced to freeholds and leaseholds for year Few will mourn 
the disappearance of the ent tenures abolished by the principal 





Act. 





It would be impossible, even if the occasion were fitting, for me t 
attempt to discuss the manifold provisions of the A , or ‘ 
numerous questions to which they have give ris¢ [here wn 
ample literature on the subject, and I must be content with a few 
general principles. 

The fundamental idea of having the legal estate land vested in 
& person or persons with a full power of disposit » apart fr 
equitable interests which may be otherwise protected, a good one. 
Undoubtedly much of the difficulty and expe Ww have 1 the 
past attended dealings in land has been due to the complication of 
estates and interests which were legally p ble in real property—to 
what Maitland has called ‘* the perverse complexity of real property 

law."" The consolidation f the law in relat 1 to many matters 
affecting land; the abolition of old and technical rules; the extension 
of powers under the Settled Land Act; the conferring of further 
powers on personal representatives, trustee ind others; the require 
ment that two trustees should give receipts for trust-money these 
are some of the improvements effected in the law But the extensive 
system of registration of charges and interest and =restrictive 
ovenants set up by e Acts; the ne sity for, and the cost of, 
searches, are more debatable matters, and ha en, and a the 
subject of a good deal of discussion. . 

I have said it laimed that the underlying principle of the Acts 
is to simplify the law. So desirable a result would be welcomed by 
everybody, but 6u t ne mmediate and « ] r ilt of e 
new legislation. Nothing, says Walter Bagehot in the paper to 
which I have already made reference, will ever simplify law éo 

much as the mal awyers explain it to 1 lawyer -Itisa 
hard saying. I should not myself anticipate suc s for a course of 
lectures on the subject of the new Acts delivered to a company of 
intelligent laymen by the most learned of real property lawyer If 
one may judge from the numberless quest und answers appearing 
week after week in our law papers, many stor f stumbling would 
lie in the path of tea er and pupu 

But the Acts are on the Statute Book and are likely to remain 
there. It would be f t ] e been | 3 
than nine months i pinion upon 

wn that BOmMe 


their virtue and vs 
transactions, which ith compara- 

the new 
reased by 


earches, to 


tive ease and cele 
legislation. The cos 
the registration a! 


which I have already 





rovides that 


there are to be five registers at the Land Registry. It is recognized 
by the authorities respon for the new law, that amendments in, 
and additions to, the system ev Ived by then Vill have to be n ade 


f man to construct at once a perfect 


It is, perhaps, beyond the w 
te 


system. Already one amending Act has been passed, and upon 
introduction into the House of Lords, Lord Haldane, a great master 
of the subject, expressed the view that many more Acts would be 
necessary. Let us not be dismayed by these anticipations. We may 
; h my Lord Coke says was 


fortify ourselves with the aphorism w! 
continually in the mouth of a great sage of the law, ‘* Blessed be 
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not the mplaining tongue, but blessed be the amending hand.” incidental matters; but the reform would destroy the overlapping in 
One or two reflections uj t ibj I itted. | our present save time and expense in the remission of actions 
The pu hasar to a tha fa in the | to the Cour for tri al, and make for certainty and orderliness. 
new Acts ar : er iry, t and | It would hé ect also of raising the status of the County 
carried roug ¥ ill exped i } n tl ance | Courts, and of makir itments to, and practice in, those Courts 
of Tl Law 5S ty, through repr ntatives familiar from daily more attractive to members of both branches of the profession. 
experic W pra al side of t j t, should be welcomed. In days of less financial strain upon the country, I hope we may 

[he Council have, indeed, put forward a suggestion that there se! ild see an effort made to reduce the fees payable in all the Court 
be a stand LpD d to « der and a 1por They are, in my opinion, at the present time, oppressive, and there 
usef r ny r ‘ of the Acts. Further, it i | should be as little | idrance as possible in the way of a litigant 
not, I , suf recos ed by e who take an a e part properly seeking relief from the Courts. 
es 1 of t a at a vast number of transactions in lV. 
land ar rried fr ’ to day which saise none of the | When I speak of the procedure in our Courts, I must make special 
— ite , ; of large settled estates; and any reference to one matter which calls for immediate attention—I mean " 
®) < of impeding transactions of the nature | the position of the subject as between himself and the Crown. The 
=o We L refer the advantage of the public or the prof | method whereby the subject must seek redress from the Crown is 
sion. And, | : iy justly ask for a period of repose from | wholly out of ke ping with modern tim I think the Departme 
any further chang f ma tude, so that a full and fair trial may | of State concerned should be dil gent to afford every reasonable 
be made of the nev ' | facility for the subject to have his rights ascertained, and justice 
ITI. | done him; and I hope this well be the result of the labours of th 

If we leave t | for the affairs of the market place, and the | Governme Committee now considering the subject. In proper 
eet tT ‘ " of the day. we find further pe for | Cases, where the suppliant has su ceeded in the Court of first 
our a It g t erve that the Company | |} instance, and the Crown, with the view of having some principle of 
4 + ( i t report, has expressed | general application establis} ed, appeals, provision should be made 
ol ‘ ' of pany vy and practice "im for , | for payment of the reasonable costs of the re spondent to the appeal. 
I: nf and ff wt ral { ject in a highly sa he general question of the in dence of the costs of litigation 
factory ma “or a . mends emendment in | Petween ibje and the Crown has lately been considered by 
several d i ( hes drawn attention to the Mr. Justice Talbot, who, in a recent case, said ** the difficulties of 
Ay f exempting both directors and a subject w ight to enforce hi rights when Government 
suditors fr . f ‘ ed by their own wilful officials took an opposite view, were formidable enough. It seemed 
, on det : id by o writer , ar | to be a terrible injustice that, when a man had been wrongfully 
our law pa} ' rter of negligs The | and unlawfully charged with Duty [i.e. excise duty ] and had 
( =, , | Article ehould be declared ©} succeeded in vindicating his rights in a Court of Law, he should 
void = | | dra e, but good rea ca not be ¢ d the ordinary right of a successful litigant to 
be given pport of it, and it probably not more than share have | cost It was a matter which might well engage the 
holders are ¢ And vill regret that, if another r attention of the Legislature.” 
mend ( lopted, the business of d Another q has lately been raised, namely, whether the 
share-haw . nut an end t I desire on behalf of the Crown, though not itself bound by a Statute of Limitations, is 
prof ww indebtedn to Mr. Harold Brow: entitled to plead it by way of defence. It is surely right that this 
and Mr. W. E. M r, members of our profession, who served a point should not remain in doubt, and some step ought to be taken 
re er of tl ( ee. and t the Vice-President Mr. ( A. to make he matter quite ear 
Coward) and Mr. L. B. Carsilake, w gave evidence before it v. 

We w I the pr ~~ .~ roe Bankruptey (Amend: ye Act It seems probable that we may have to consider, in the light of 
1926, and t ; “the ne ee we - ROY Sx the re report of the Royal Commission appointed to consider the 
4 : : — = ; ‘Ys Inatter, Changes the J A¢ Laws. We speak, indeed, now of 
whil it of misfortune Ww ] k 2 a 

wort rv _- ‘ ine | disease,”’ and u al disorder,’’ and the change has a 
=e, \ F : . | ~ : . eh. an A ba : + } sign hieance ol ow Uur deep syinpathy goes out to those 
ie Pr , : P : 1 - — ue ; | Unhappy people whom the lamp of reason burns dim, or has 
t r . I Ag ; an ‘ te : ee flickered and died. We shall all agree that no enquiry can be too 
pe an dts f du aa ones rh ‘ or er | strict, and that no care too great can be taken, before any such 


person is deprived of full liberty, either as regards his person or 


+) > 4) -* ] 
n the Report that there is no clear line of demarca 





























Phe oe led ' — 3 y : Mecl ~ . Me 2 : f vs n mental illness and physical illness’’; and the 
: A nasi — aed ré end th the lunacy code should be recast so 
' wh, _— as ent of mental disorder should approximate as nearly 
trad ur i t t re Lid n favour of such ‘ r ‘ x ] : 
Ese ; | to the treatment of physical ailments as is consistent with the 
ais} . , generally, I here sper al safeguards w h ate indispensable when the liberty of the 
way of s lispute, i ' of | : : : 
edu a a ‘i rt + Here of His subje infringed; that certification should be the last resort and 
Ma ; ; - lesed ‘ : of seianben — | not a necé ary preliminary to treatment; that the proce dure for 
Koma N ee d f. the Fre certification should be simplified, made uniform for private and rate 
ston” of secsent t a oa on . a» | aided cases al r , and disso ated from the poor law. Where there 
ee | is a prosp of early recovery, the Commissioners recommend that 
; | facilitic be provided for treatment without certification for 
I | \ by 1 8} Ww regard the a period of « to x months under a Provisional Treatment Order. 
pr iu r Cour u forbidding ight that it requir | They also recommend that further atterition should be given to 
a ul I 4 pa With relerence t 6 e 10,000 mental ence in the medical curriculum, and that local authorities 
rdequat t t fort! ind explain the Statutes, Order | ghould be « mpowered, with the approval of the Board of Control, to 
ind R reia { (reneral Pract Proced and Juriedi | undertake and assist research work. A recommendation of special 
t of the Supr ( [ admit the plexit and difficulti« interest to us as lawyers is that Section 330 of the Lunacy Act 1890, 
ca d | ‘ inifold d I of modern | and business, which gives immunity from civil or criminal liability ‘to certaiz 
but hope that, al t distant date, a new effort persons who have a ‘ted in good faith and with reasonable care, 
may mad ' rer furt r : piilicats = he proce would, I should be amended so as to afford additional protection to medical 
‘ P juire mucl - i “ a i Poverat oc Se a gi a hink, agree tl it is eminently reason- 
‘ at ; f —_ y . -_ — A canno n should be given to medical practi- 
ré } ex] é pe that the r r¢ ent their best skill and judgment, come to 
of Sir T. W ( t K Re ra r, a lawyer learned effect of placing a restraint upon the 
‘ pr i nd pra e of our law, may bring him that recommendations as a whole seem to be 
—_ - ad hap , pr ged labours so well entitle him ere has not yet been time for their full 
t nO omoet Court ha ¢ ready of accesé, or more | that any help which those members of 
w : t . é . = It vast knowledge and the Society who have had special expe rience in this distressing 
f Ps ye pa ay I ; ~ ra eg and Gratitude. matter can give, will be readily rendered to those who have the 
l i q | ar etween case nov » 
af : oa aoe H hy A a In resp bility « {f deal with it 

I jud , difficu “ regard to coste d other VI. 
matters would be avoided, if it were made obligat ry to commence We are bidden in an Ancient Book to look on the things of others 
on involving not more than £100 in the County Court, or at least | The question of the poor and the law has of late attracted a good 
in the larger Court I } w that this would involve the making of deal of attention. I observe that a paper upon this subject is to be 


improvements in summary procedure in the County Courts, and in | read at the present meeting, but I cannot refrain from making some 
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reference to it. There is a growing opinion amongst social welfare 
workers and others, expressed through responsible channels, that 
many poor people find it impossible, owing to want of means, to 
secure their legal rights and remedies. No doubt, in a very large 
number of cases, a little sound advice, and that not always of a 
legal character, is all that is necessary. The true business of the 
lawyer is to strive to compose differences, and not to promote then 
The Poor Man's Lawyer Associations, pursuing their beneficent 
activities in several of the large cities and towns, afford admirable 
examples of the good which advisory bodies of this character can 
do. I believe that the multiplication of such bodies, under the 
control, or at least with the active support, of the legal profession, 
would do much to satisfy the claim by poor people for help. It is 
in my judgment, well worth consideration whether a moderate 
| amount of public money might not be usefully applied in aid of the 
actual out-of-pocket expenses of work of this sort. It should not be 
difficult under responsible control and direction to avoid abuse. But, 


while no sensible person would desire to promote litigation by poor 
persons any more than he would in the case of persons in better 
circumstances, there are occasions when resort to the Courts is 
unavoidable. The profession has, within the last few months, under 
taken a definite duty in relation to this matter. Let it not be 
supposed that solicitors did nothing for the poor until Rules of Court 
applicable to poor persons were framed, and an organized system 
was established. There are blank pages in many bill books repre 
gratuitous services rendered to poor people. They are the 
invisible exports of our economy. It is, however, probable that we 
in this country are somewhat behind in the matter. As the result 
of full and careful enquiry by two committees over which Mr. Justice 
Lawrence presided, a scheme was suggested for regulating 

admission of poor persons as suitors in the High Court, and nev 
Rules of Court have been made to give effect to the recommendations 
of the committee. I need not trouble you with a long statement of 
the provisions of these Rules, because by this time they have becom: 
familiar to most of you. Briefly, a poor person is defined to be one 
whose worldly possessions, exclusive of his wearing apparel and tool 
of trade, do not exceed £50 in value, and whose yearly income dos 
not exceed £100. Under special circumstances, persons whose asset 
and income do not exceed twice these amounts may be admitted t 
sue as poor persons. In London, and in the district of each 
Provincial Law Society, it is contemplated that committees of 
solicitors will be set up, and that the names of the persons composing 
the committee shall be approved by the Lord Chancellor. A poor 
person seeking help must make an application to the committee, 
and by means of forms supplied for the purpose, must give 
particulars of his means, and state the nature of the relief sought by 
him. ‘he application must then be considered by the committee ; 
and if satisfied that the applicant has not sufficient means, and that 
he has reasonable grounds for taking or defending proceedings, the 


senting 





g 
committee may grant a certificate which, upon being filed, wil 
permit the applicant to take proceedings without payment of Cour 
fees. He will also have assigned to him by the committee, from a 
rota prepared by them of solicitors volunteering for the purpose, a 
solicitor who will, without remuneration, conduct the case on his 
behalf. A deposit by the applicant of a sum not exceeding £5 on 
account of out-of-pocket expenses may be ordered by the committee, 
and if such deposit should in the course of the proceedings be found 
insufficient, the committee may direct the applicant to deposit a 
further sum not exceeding £5. A solicitor is not himself bound t 
provide any money for the conduct of the proceedings. Proceeding 
by a poor person may not be settled or compromised, nor may the 
solicitor concerned discontinue his assistance, without the leave of 
the Court or a Judge, or of the committee. Although the general 
idea of the Rules, and the avowed object of the procedure, is that 
the services of the solicitor should be gratuitous, the Court, or 
Judge, has power to order the payment of costs to the solicitor. 

It is obvious that the carrying out of the system which I have 
briefly outlined involves expense in various directions, and accordingly 
the Treasury has agreed to provide a sum of £4,500 for the first 
year. In addition, for that period, we have the advantages of the 
services of the former Poor Persons Department and its staff, and 
accommodation is found for them at the Royal Courts of Justice free 
of cost to the Sox lety. ' 

It is unfortunate, from many points of view, that the great 
majority of cases calling for assistance are matrimonial cases. This 
is a class of case which many solicitors do not care to undertake even 
for private clients, and the practice in such cases has not hitherto 
I 1 


een familiar in the offices of provincial solicitors owing to the fact 
hat the proceedings have throughout been conducted in London. It 
has now been made possible for the proceedings in a matrimonial 
case to be commenced and continued in certain District Registries. 
It is, however, very desirable that this should be the case in all the 
District Registries. At present, although the parties may reside in 
the jurisdiction of one Registry, where the preliminary proceedings 
could well be conducted, recourse must be had to another Registry 
some distance away. ‘This increases the burden upon solicitors 
practising in the last-named Registry. Any change in this respect 
which will tend to the convenience of the parties and solicitors who 
undertake this work should be made by the authorities. Valuable 
experience will be gained in the Registries; and the parties will be 














materially assisted by the provision that the hearing may take place 
at the local assizes. There is every reason to believe that the Bar 
will give all necessary assistance in carrying out the new procedure. 











The new system n its infancy and d& it is capable of 
many improvement It is matter for congrat on that the 
scheme has met with so much success in London and the country. 
In fact, we see in act to-day an organized attempt to deal with 
a difficult subject. Without the 1 « n of our profession 


no system can h at the margin of 
time for busy practitioners y by personal sacrifice 
can we attain the desired end. It is plainly a case where the work 
should be ger ly shared, and if this be done, there will be no 
serious burden on anybody. I know it is said that the system will 

ly be our own fault, since an applicant 
has to satisfy one of our own committees before he can be admitted 








be abused. If it will main! 








as a poor person. ‘The need for help is not likely to cease. We 
cannot ignore it, nor do we desire to do so. I will not presume to 
speak of the ethical aspect of the matter. Law,'’ says Mommsen, 

is the just interference of the State in the interests and passions 


( 

of humanity.’’ All sections of the community are alike interested, 
and I am sure that we shall be willing to help those incapable of 
helping themselves, he enjoyment of their rights and privileges. 








It is permitted to the President to speak for himself, and I bind 
no one else by what I have said. There are numerous topics to 
which for want of time I have made lusion; but I must make 
an end. The vital nec ty of n the community, in 
the interest alike of gre I r, should be manifest 
to everybody, and pr we, a licitors, have a special duty to 
aid in the steady enforcement of the law. We remember that we 
are officers of the Court, with all the rghts and duties attaching to 
that position. We bear no arms; our mission is a peaceful one. We 
desire to uphi ld all ju d aid in the lm prove 
ment of the same when I ; so to assist in 
the administration of the to secure for every subject of the 
King his rights and liberties and property; and to help to keep open 
the access of every man to the Courts of the country. These are 
tasks worthy of our best efforts, and I cannot doubt that there will 
be brought to their discharge, in ever increasing measure, the loyal 
service of every m . 

The President of the Birmir gham Law Socie ty, Mr. R. A. PINSENT, 
moved a vote of thanks to the President and of congratulation on his 
having attained to the highest honour the profession could offer him, 
which was carried with a 

The PRESIDENT returne 











mber of the profession 


d thanks. 

THe Deata Dvuti SOME SUGGESTIONS FOR SIMPLIFICATION, 
The following paper was read by Mr. Cuaries Beatty (London) : 
1. The past history of this Society engenders complete confidence 

in one putting forward any suggestion for simplification of the law 
or its procedure; it 01 remains to be seen whether the particulaz 
methods sugge and practicable. 








2. There is no room for doubt that the Death Duties, by reason 








not only of their heavy charge upon estates, but also on account 
of the method n wi h they are levied, have become a very 
important branch of the law, and it is submitted that this branch 
cannot be in a ind state when the licitor has to rely upon the 
accuracy of the tax collector, or, alternativety to taking counsel's 
advice, must delve into a multiplicity of Acts and attendant 





decisions, before correctly advising his clier 

3. As far back as 1879 the then Member of Parliament for 
Stockton drew the attention of the House of Commons to the 
intricacies of the Death Duties, and pleaded for a simpler method of 
taxation. Amongst other things he pointed it the expense, incon- 
venience and unpleasantness attending the necessity of the periodical 
enquiries by the Legacy Duty Office as to whether life tenants were 
still living, whether widows had re-married, whether issue had been 
born to this or that person and such like inquisitions, made with a 
view to further claims for duty. The unpleasantness was accentuated 
when the person of whom the enquiry was made was a near relative 
of the beneficiary, and the impression resulted that the State was 
ever hovering over the taxpayer like a vulture over the prostrate body 
of the dying traveller. Even in cases where the solicitor was the 
addressee of the enquiry, it was necessary for him to pass it on to 
the beneficiaries v he had ceased to act or had lost sight of the 
family. 

Apparently the Hon. Member's remarks had me effect; for 
Mr. Gladstone's Act of 1881 abolished the cumbrous procedure under 
which Probate Duty had to be pa d upon the gross al int of the 
deceased's personal estate urn of duty was claimed on 
the ground of debts, a | icl n support, was 
necessary after probate had been granted. But in due course there 
followed the Finance Act 1894, abolishing Probate Duty and intro- 














ducing E e Duty. This made “* confusion worse confounded *’; 
indeed, a certain learned judge, since deceased, said (let us hope 
in his haste '’) that n Act of Parliament had given rise to so 


many complications as the Finance Act 1894. 
4. Now the complication of t 
Death Duties is chiefly due to t 


ie present method of taxation by 
1e fact that two distinct kinds of 








982 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


Oct. 2, 1926 








duty based xation are in operation 
Mutation 


upon 





viz., Mutation Duty Acquisition ty Duty, repre 
sented by Estate Duty, is a tax upon the estate irre pe tive of its 
destination on the death, and the rate and « equent amount of the 
duty depend upon the total value of th property passing on the 
death of the decea ed. The State take ] share of the pie, no 
matter whether the de used has divided the pie amor ool hi 
dependants or amongst t » who have no natural call up n his 


bounty. 


Upon the estate, after the Mutation Duty has been carved out 
there falls the Ae ju tion Duty, v1Z., Lega y and Succes sion D ron 

Unlike Estate Duty, Lega y and § on Duties « weern then 
— = the destination of the estate, and their rates « large or 
diminish according to the relatior » ¥ h the pier I 
the grantor of the benefit rhey t adn t the ee ial "i wie 
by Estate Duty , that the State sh uld lay its | Z ds hi “} tly. I a 
property passing to a man's nears of kin, and tighten its 7 
when the beneficiary is farther removed or } rs ni rela a 
the testator. It is true that this principl nas been partly eroded 
by the Finance Act isins with the 


1910, which taxed a man’s c 


10 per cent. rate which had } rto | reserved for stranger 
and charities. ° 
dD. rhe first question which natural] irises | why annot the 


and 


Mutation 
pre hensive dut y 


Acquisition t 
be imp sed—a duty tl 


percentage to the Estate Duty uy t portion of t estat 
passing to the widow, husband or « lren, a higher percentage 
upon that taken by brothers and sisters and the highest percentags 
upon that falling to other : 
Many years ago when the hi f Estate Duty was only 
8S per cent. the objection was s isly advanced to me that if a 
comprehensive duty were adopted, that portion of an estate passil 


than 18 per cent 
n would be furious 


to strangers might have 
and the outcry against sucl 





It was suggested that the present method of camouflaging the 
exactions of the State by collecting para duties was the one 
most agreeable to the taxpayer Nowadays, with an Estate Duty 
rising to 40 per cent., and ith the reased knowledge and 
intelligence of the taxpayer gained in the past thirty years, we may 
well afford to smile at t lender f the objectic n. : 
6. As you are aware, such a comprehensive duty is actually in 
force in the Colon In Canada, example, the division of the 
estate amongst the various cla f ber iaries js first ascertained, 
and the rates of duty then fi i ina dance with their degree 
of re lationship to the deceased So far as I am aware, this method 
of taxation does not give rise to any lue difficulty or delay. The 
destination of the estate is a n sary prelimi ary to the ass 
ment of the duty, but I may remind you that the Death Duties 
(Killed in War) Acts demand an investigation of the beneficiaries of 
estates coming within their purview, seeing that the benefits 


these persons outside the 


conferred by 
deceased's own family 


It may be objected that the a tainment of all the beneficiari 
of an estate before the duty can | 1 ed, i. before P " 
can be granted, may involv lerable delay To this I w i 
reply that no difficulty would arise in the great majority of ca 
and the delay consequent upon enquiries whether certain legatees 
are living or dead could be obviated by paying the highest rate « 
duty upon the amount bequeathed to such legatees, subject to a 
return of duty when the true fa ere | n 

Contingent gifts could | treated j ime manner as they 
are now dealt with for Legacy D 1.e., the contingency ignored 
in the first instance and tl f eated as absolute. Upon the 
happening of the contingency, additional duty is paid or duty 
returned according to whether tl y beneficiary is more 
remote or nearer in relatior p than e immediate lega 

7. The question of payme of additional duty, upon a t 
discovered subsequently to Probat r the return of duty upon 
grounds of over-valuati the d of additional debts, would 
not present any special difficulty he Inland Revenue affidavit 


would disclose that, apart from legacies, z cent. of the estate 





passed to persons liable to the present 1 per cent. rate of legac: 
or succession duty, y per cent. to persons liable to the 5 per cent 
rate, and z per cent. to persons liable to the 10 per cent. rate. 
The additional assets, falling into the residuary estate, would be 
chargeable at like percentages, or the return of duty proceed upor 
@ similar basis. 

8. The advantages resultant upon mposition of a 
prehensive duty are fairly obvious; one may remark how often the 
solicitor, when explaining claims for Legacy and Succession Duty 
is met with the objection- I thought all Death Duties had been 
paid when Probate was granted? "' And when the client learns that, 


an elaborate residuary account is 
and possibly the 
consequent costs cann¢ 


for payment of Legacy Duty, 
requisite, calling for a fresh set of valuations 
of an accountant, his grumblings at the 
but be sympathetically understood 

9. Obviously, details of procedure 
prehensive duty require the fullest consideration; it y within 
the province of this paper to suggest the broad outlines. But at 
least a glance at the consequent effect upon the revenue and the 


und the incidence of a com 
is only 


| 
| 


| 
j 
| 
| 
| 
| 
| 
| 
| 


| 





taxpayer is called for. Seeing that, broadly speaking, Legacy and 
Succession Duty fall upon the estate after it has been diminished 


by payment ate Duty, costs and expenses, it would not be fair 
to the taxpayer called upon to pay the rates of the former 
duties in addition to the Estate Duty upon the value of the estate 
as fixed for Estate Duty. To be equitable, the new rates should 
be such as would allow for the diminution mentioned; a matter of 
comparatively simple calculation. 

A simpler method of taxation is 


of Est 


to be 


reflected in diminished cost of 


llection, expedition in the winding up of estates, the obviation 
of keeping in view future claims for Legacy and Succession Duties, 


ipation of those irritating and often costly details which 
follow in the wake of complicated duties. 
past thirty years there has been no great change in 
f taxation by Death Duties; successive Chancellors, 
the Right Honourable gentleman now in office, have 
to make them a more fruitful source of revenue. It 
is more than doubtful, therefore, whether our day will see any 
» in this method of taxation. I venture to put forward, 
‘ suggestions easily embodied in a short Act 
it, which would effect some measure of simplification 
materially altering the 
First, with regard to Legacy Duty. 


nowever, on or 


present principles. 


Under the Legacy Duty Act 1796, this duty is due upon payment 
ver to the legatee or the retainer for his benefit of his legacy 


Such retainer is a matter of fact, the necessary 
preliminaries are usually the obtaining of probate or letters of 
n, and payment of debts, etc. But the fiction is adopted 
of contrary facts, retainer is deemed to take 
residuary account is prepared and submitted 
Duty Office for examination and assessment. Now 
value of property for payment of Succession Duty upon the 
principal valu leclared to be the same as that for Estate Duty, 

and the expenses of the 





or share of residue. 


trati 
the ab 


place at the ti 
t 


ence 


the 


the 


less any Estate Duty charged thereon 

payment of such duty. Cannot the same principle be applied to 

Legacy Duty? I can see no practical objection. It is true that 

the legatee would pay duty upon a value either greater or less than 

that obtaining at the time he actually received his legacy; but the 
A settled 


of affairs occurs with respect to Estate Duty. 





ame stale 
fund pays Estate Duty upon its marketable value at the death 
this may materially differ from the amount of cash actually 


distributed amongst the beneficiaries after realization. 


ard to Succession Duty. 





Second, with regi 

Personal estate settled by will upon persons in succession all 
liable to same rate of duty pays Legacy Duty upon the capital 
value, the one payment of duty covers all that arising under the 
settlement. But real estate similarly settled must pay Succession 
Duty upon the life interest of each successive tenant for life. 
Before the Finance Act 1994, real estate was more tenderly treated 
than personalty in the matter of Death Duty taxation. It did not 
pay Probate Duty or Account Stamp Duty. But now that the 

th real and personal estate to the same extent, 


1894 Act taxes bo 
| why Succession Duty in one sum cannot be 


there seems no reason : 
paid in similar circumstances as Legacy Duty. No hardship would 
n the first tenant for life; as in the case of Legacy Duty 


fall upon 


he would bear the interest on the charge of duty during his life. 


11. It is not to be expected that an Act of Parliament, followed 
by some dozen amending Acts, has not produced a crop of 
, to say nothihg of conflicting questions. 





omplications, t 
This paper must kept within reasonable limits and I have 

enlv been able to offer a few suggestions from the many to which 
of Section 15 of the 


The loose wording 
ives relief in respect of quick successions, 
ng estates coming within the operation of 


e 


. ; 
Finance 





Act 


the difficulties in closing 

Section 13 (1) of the same Act which provides for the reduction of 

the full amount of Estate Duty where the margin above the limit 
other details of the Acts come to 


many 


f value is small, and 
scheme 


mind in considering a 
I conclude by expressing the 
f taxation benefits the revenue 
latter's legal adviser. 
The following paper was read by Mr. Harotp Potter, Reader in 
ham U 
Mopern Mopes IN CONVEYANCING. 
Until tl era the work of the conveyancing lawyer has largely 
1 a somewhat rigid and unyielding legal system to the 


for simplification. 
conviction that simplicity in methods 
», the taxpayer, and consequently the 


Law at Birming niversity :— 


eae rem one of his age. During the past century this system has 
been patched and patched again, until during these last years we 
have made a gigantic effort—and achieved what—re-patching. 
Loosely we talk of the new law of property and system of convey- 
ancing. T! r true. It is not true because much of the old 


remains, and indeed the foundations of the modern law are ancient. 
It is also not true because we are not faced with one system of 
nveyancing, but with two systems, at present lying side by eide, 


but with the threat—or promise—that one shall supersede the other. 


Professor Holdsworth has said that but for the ingenuity. of 
nveyancers and a flaw in the Statute of Inrolments registration 
would have become part of the law in this country in the sixteenth 


century. This was registration of deeds, which was attempted 
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century or so later in Middlesex : g 
system met, however, with so little encouragement that in t! 
century the plan was jettisoned in favour of registration of title, 
which was applied in a partial manner similar to the former trial 
It is this system which looms large on the h | 
possibility of doom for the system of conveyancing without registra 


nd Yorkshire Registries. This 
t 


] ; 
1© 1a5l 


rizon, holding the 








tion. It is no part of this paper to offer the pros and cons for either 
method, but before passing to a consideration of the principles of tl 
one for which doom threatens, it may not be out of place to not 
how far this doom is preser tly realizable under the system ol 
registration which has come into being under the Land Registrati 


Act 1926. 





It is indeed not irrelevant to fessor Holdswort 
comment on the earliest attempt, w rhaps not so directly 
aimed at introducing registration, der whether in 
event of an Order in Council being made to apply registrat 


the end result in conveyancing 


inder the Land Registry 


throughout the country this would in 
by printed forms obtainable and filled up 
Rules. Prescribed forms and rules will always find difficulty 
meeting the enormous variety of interests and requirements for 
dealing with a property which can be 1 and utilized in 
many ways. There is indeed small similarity between 
stocks and shares (transfers of which have been held up as models 
since represents just hard cash, which fundamentally « 
be made to bring in more or less hard cash, while other repre 
sents in one form or another a great deal of human existence wl 
cannot, even for the economist, be completely reduced to so simp! 
a formula. 

These things indeed have rec 
tegistration 
this Act estates capab 
only interests in land in re 
registered ...’’ (s. 2 (i)). 
desired to give Blackacre in 
common, while four of them 
joint tenants of the | 
prescribed rules and forms 








one 





ived some 


recogniti 


ment <¢ 





, since it provides that ‘* after the commence 


le of subsisti! 


‘ 


gal estates shall be t) 
which a proprietor ¢: I 
a simple example, if it was 
» to five persons as tenants 1! 
be registered as proprietors 
formule of tl 


y as le 





the 





would be sufficient, yet another instru 
ment not appearing on the register would be necessary in order t 
make this provision for the five This is, of course, a simple trar 


how many other 
, conveyant 


action, but illustrative when it is borne in 
more involved are of daily oc« 


thod and inv 





based upon the other m lving the same _ elaborat 
draftsmanship, elaborate because the transaction is orate and 
not for love of idle phrases, will remain a necessity of workaday 


practice. 
A meee fertile 
registration of a settlemer 


example may be found in the provisions 
.R.A., 8s. 86 et seq.), 
nt to be filed in the registry 





this case the stat enables a settlen ) g 
(s. 88) although only the name of the tenant for life will appear 
the register. Furthermore, the trustees of the settlement will be 
protected, in order that their functions may be _ performed, 


entered by the Registrar. The Registrar 
jaries may be given notice of 
protect themselves by cautions 


+ 


restrictions directed to be 
may also require that certain benefi 
their interests in order that they may 
to be put upon the register. Like provisions cover the case of a 
transfer on death or otherwise to a new tenant for life or statutory 
owner (s. 87). All this has very much the look of a 
ment on the register and a trust instrument behind it 

new form of settlement under the system of unregistered convey 
ancing. In effect then registration in this case neither nor 
modifies appreciably the existing system. 





vesting instru 


which is the 
varies 


ons nearly all the 


Even in the simpler transac 
For example, the 


matters will hardly be touched. 
restrictive covenants will remain (see L.R.A., s. 40), so that 
drafting the instrument of transfer, which is the conveyance in 
form, though not effect, of registered transactions, much will still 
have to be considered. 


more difficult 


ibie of 
subdje 





From what has been said seen that this bogey (if so it 
may be called) that is to take the bread out of the mouths of th 
profession to give it to the Government official (it is little likely t 
remain in the pockets of the purchasers of land) becomes a sorry 
scarecrow clothed in the attenuated garments of the modern legal 
estates and evea these garme tl 


its in need of constant patching by the 
skilled tailor. L.R.A., s. 











39,* is robbed of its terrors indeed when 
it is realized to what extent registered transactions may be effected, 
while the responsibility of those engaged in carrying through transfers 
of land will be lightened by the elimination of investigation of title 
in those simpler cases in which it is out of all proportion to the 
importance of the matter involved. 

But since it is no part of this paper to advocate either the universal 
introduction of registered titles or the maintenance of the status quo, 
it i¢ now time to turn to the principles of the older unregistered 
system of conveyancing. 

In one sense the task now before us may be said to .be more 
involved, not because in carrying out a given transaction the instru- 
ment is necessarily either longer or more difficult, but because the 
draftsman has in the first place to decide which of three alternative 


*The section dealing with the effect of deeds off the register in place of 
registered transactions, 





methods should be employed to effect the required disposition. The 
new legislation has given much greater prominence to the existence 
f these distinct methods of deal with the legal estate and may 


perhaps be said to have made in making them apply 














by L.P.A., 6. 2, and S.L.A., 6. 21, to a uses where the legal 
estate is vested or in vested in the transferor As some sort of 
ompensation for variety e draftsme of the new Acts have 

siderably red 1 the r of inter apable of subsisting as 
legal estate and well here t usize that what is said 
ibout these dis f of transa lates solely to the legal 
estate unles the ] bie estat 3 y mentioned. 

Ihe three LV descr 1 as transa is of a legal 
estate owner or ow " r are either (A) a beneficial owner 
(B) trustees for sa tenant for life or statutory owner under the 
Settled Land A i Under] g all thre there is the funda- 
mental idea w Ss a a rete shape that the 
d sposition shall | 1 respect of an uni imbered legal estate 

( r f ple in | for a term of years. 

d far 4 egal practitioners that 

iv perhaps be easor In one sense there is 

e other two methods than in conveyance 

ow All I ul d in substance though new 

provis . i ( mad I nect of the other two, 

but equally have f introduced into this 
case. 

It is true that the simplest case a conveyance by a beneficial 
owner to hold tl I terest as | self much like it was. 
Certain provisior g., the Mlification of the law of covenants 
contained in ss. 78-80 and 84 of the L.P.A., the implied covenants 
n an g t of lea ls and the registration of restrictive 
cove inder L.C.A 10, have made dif es. Conveyances 
have in some Ca 1 shor d, e.g., by the implied covenants 
under L.P.A., 77, though whether a layman could truly call this 
simplification i utter of doubt However, the important and 
most far-reaching f results not from anything explicitly 
enacted res} f lea | t from the fact that 
by the ordinary f y he beneficial owner can only 
transfer his ful rea 1 term of years absolute, and even 
here complicat 1s a statutory trust for sale for co-owners 
must be forese | I y d to be further complicated 
by the r i Infant ca t hold a legal estate (see 
L.P.A., 19 (i) | 8.14A4., 6. 87) 

The ultimate 1 ft » rules upon the form of nveyance 
must be that é irse of year vestigat f title to a legal 
estate where it ! transactions by a legal beneficial owner 
will be limited to dealings with his whole interest whether to another 
beneficial owner, or I for sale, or by way of vesting instru 
ment to a tenant for life, or probate to personal representatives or 
by the creation of a term of years a lute whether to a beneficial 
lessee or to a mortgagee or by the grant of a chaz by way of legal 
mortgage. 

It may here be proper to turn aside for a moment to recall that 
behind this curtain of the legal estate equitable transactions may 
and it might be even said will continue nearly in their old form, 





remembering, however, that the rule in Dearle v. Hall now applies 
to realty (L.P.: 137), and that a trust corporation may be 
nominated to r ve notices under it (L.P.A., s. 138). Not precisely 
in their old form since su innovations as-ethe law relating to 


covenants above mentioned will in large measure at least apply 
equally. Some rules inconsistent with those already known will be 


introduced. For example, it seems doubtful whether a fee tail 
though only an equitable interest can be created inter vivos other- 
wise than by deed, since it must form part of a settlement or an 


agreement for a settlement in which ts are sypfficiently 
declared (L.P.A., 4)) and a trust instrument to effect a 
settlement inter vivos must be by deed 5), but if the fee 


tail is only created in an equitable interest it seems that an agree- 
ment in writing will suffice. To bar the entail it would certainly 
seem to be ne ary have a deed (Fines and Recoveries Act 1833 
and L.P.A., s. 133). For these eccentricities it does not appear to 


be possible to offer a principle; they are, as most exceptions to legal 
rules, capable only of assimilation by the painful process of learning 


by rote in 1 cases and nstant reference to ensure 
accuracy. 
Moreover, 
the transacti 
the manner in 
with the 
render 
These mat 


may be registered against confusing 
or transfer equitable interests and 
ve enforced against the legal owner, 
means ) may be employed to 
y dispositions of the equitable interest more effective. 
wever, be more appropriately dealt with in 





which they may 


estate 








ters may, 


connection with the more intricate rules affecting the subjects of 
trust for sale and strict settlement 

It is in the remaining two methods of conveyancing that the 
underlying note struck by the new legislation is really to be found. 
In one sense they differ, since the trust for sale had already a 
recognized place as a nveyancing device, the use of which has been 


extended, but no more, whereas in the case of the strict settlement 
the system has been altered rather than merely extended. How 
distinct these two forms of practice are to be maintained is exempli- 
fied by the new 1926 Act, where it expressly enacts that 8.L.A., 8. 1, 











THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 





Oct. 2, 1926 




































































represer 

applica 
rpora 
The 

r verrid 

in their | 
al lute 

t mah 

prior « 


*This rule 
unless the 


f the } 
equ i 
with the 1 
’ f 


expressly « 
ar t I 

tf r ft r | 

} ' 

1 

ny equ 
certain pt 
f + 4] 9 , , 
be in} t | f 
the lecal ios 

i ! | 

or rent na;r ] 
1925 +} hat 
if the. ur ; } 


} } ‘ 
will not apply of-course”to” ‘ 
words ‘‘in like manner as*if tl 


tenants in comm 


n 


aj 


te 


the 


‘ 


- »] T} pr ns of 
e ther ( idd 
ead together ur tee 
f or eat ent 
he tr ra 
f r i! ind t} > ttled 
f d ‘ fa +} it 
4 t ft i i! 
. , | ibj of 
ler r of the 
ver rid 
reached , pl 
i i ent ind 
thar ed 
il ¢ 1 Vi tl 
Ss vrat 
' font } fact 
manite i il r the 
‘ 0 the ’ ‘ ty " 
held | ints 
fi ur 
\ 6 ind T.A., 
livided ind 
ant 
il t n 
trust for il ind 
ler L.P.A., @. 2 (2) It 
nd g | f the 
| vel | 1 
tr hands of ASL 
of apr n ts of 
a \ t I 1 n 
ved { r 
L.P.A 24 (1 
+} trust property 
4 ! | 
9 least far 
por 
» tr for ited 
Appolt ing 
rs d py ed 
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if il 1 trust 
‘ enable the tr é 
legal estate whil 
i ’ fi ple 
t std ft t t 
PA 24 
eq i 
I 
I proj at 
d t 
. mia 
; ] of 
, re ited er 
ha t l 
le. of fa r — 
namely, that trusté 
mentioned in T.A. 8.34 (2) 
beneficially were entitied as 





render this the 





case 








for sale are not 


This ren 
and that 





dered it 








cessarily or even usually beneficial owners as well. 
necessary that their powers should be prescribed 
rovision for the protection of the cestui que trust 


wers would be tedious, if not useless, 


ralities may be illuminating. So far as a sale is 





but a few ge r 
oncerned, that beir the purpose of the trust, it can always be 
arried t lor 1s the trust lasts while a power to postpone 
impl ct to the expression of a contrary intention (L.P.A., 
3. 25) ime time under L.P.A. 1926 Schedule amending 
L.P.A., 3), the purchaser is never concerned with the wishes 
f the beneficiaries under the trust except when consent is expressly 
made ne iry and indeed the trustees need only consult them in 
the statutory trusts 
Meanwhile, however, L.P.A., s. 3, makes some detailed provision 
to insure the rights of beneficiaries receiving adequate protection 


; er 


ible them to lispose of their interests with the 
ff. 


peration of the trustees so far as to affect the legal estate. A 





spea 

nm te 
re | of statut 
Schedule amendir 
that the tat 
that their transa 
plicated if not r 
the convevar g 
to realize the 
paid lor ¢ ring 
of vear 1 lute 
a multitude of eq 
the protection of 
estat é pt 


us to S.L.A., 8. 16. 
ns other than sale or the management of the 
sale are concerned the trustees are much more 
ng generally, these restrictions are contained in 
f the L.P.A. while under §.L.A. they are to be 
ant for life and trustees i.e. in the position more 


ry owners (L.P.A., s. 28 (1), and L.P.A. 1926 


} 
h 


e and S.1.A., s. 102). It will be borne in mind 
ns will have to be suffered by all co-owners and 


tions with their estates will be accordingly com- 
tricted While these matters are not essentially 
aspect of the method of trust for sale it is as well 
mplications in conveyancing which are the price 
1 simpler title to the fee simple absolute or term 
case may be. There will in consequence be 
iitable interests which cannot be dealt with under 
the old doctrine of bona fide purchaser of the legal 
e cases by the devious route of s. 3 of the 
powers of the legal owner limited by his fiduciary 
; | 


the title to the legal estate will involve a series 








f new trustees to complete it whatever happens 








t ‘ ri u tie 

Tir mp is to turn our attention to the last of the principal 
method un the Settled Land Act provisions. In a sense this 

the ry r which the edifice of the new legislation is builded 

e it was the difficulty caused by settlements and re-settlements 
with their numerous small legal estates or interests created by way 
fu which was chiefly thereby sought to be overcome. 

The plan adopted was of course the abolition of the Statute of 
Uses and ill legal interests (which in the main were not 
the effect of that statute at all) together with the adoption of a 
totally w form of settlement and a large extension of the number 
f casé which a tlement deemed to exist. In fact it would 
seem that a settle nt was always to exist save where a fee simple 
was held by a beneficial owner unincumbered save for a mortgage 
f the fee simple or for registered equities. As it stood this resulted 
in what ld only be described as a curse for many smallholders 
and has the for been modified by the L.P.A. 1926, s. 1, which 
provides that where the tenant for life under S.L.A., s. 20 (1) (ix), 
hall have the power t ‘cor vey subject to a prior interest the 
estat owner for t time being shall have power to convey as if 
the interest wa not subject to the settlement under which the 
prior interest was created, and by the amendment in the same Act 
to L.P.A., 7, that a fee simple subject to a legal or equitable 


right of entry is ‘“‘ for the purposes 





of this Act a fee simple 
latter amendment applic s therefore to the L.P.A. 





ab ut The 
und d not ipso facto include the 8.L.A. but it would from the 
nature of t] g eem to avoid the nece sity of a settlement. 

I em under the new Act in principle simple. It is to 
repla the Statute of Uses with a model working on the “* use like "’ 
lea to a greater extent than the Statute of Uses operated. There 

to | 2 su n of legal estates in one sense (not a technical 
r defying the Statute at bulwark of our Real 
| perty law) but alt} existence by reason 
f trument namely the trust instrument they acquire their 
validity by vir of a series of documents called vesting instruments 

From one } t of view the trust instrument and not the vesting 
deed or other instrument the fundamental disposition upon which 
a settlement nstructed although it cannot create or transfer a 
legal estate not even (to take the most pronounced example) in 
the ca f a will for in this case it is the probate which is the 
t to the legal estate of the personal representatives and under 
it a vesting instrument will be executed by them. At the same 
time the conveyancer will naturally draw his trust instrument first 
while remembering that here he is dealing only with equitable 
interests but that a deed will be necessary for a settlement created 


infer wviros 
& position 
to say W 


117 (1) 


(S.L.A 


to deterr 


4 (1)). It is only then that he is really in 
nine in whom the legal estate shall be vested that 


ho will be the tenant for life in possession or the statutory 
owners who may of course be also trustees of the settlement (S.L.A., 


(xxvi)). 
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However so far as a purchaser of the legal estate is concerned 
all that he will have to note is the series of vesting instruments 
which transfer the legal estate from one estate owner to another. 
After the first has been made by the legal owner of the property 
the succeeding instruments will either be principal vesting instru- 
ments (or a subsidiary vesting deed if land is brought into settlement 
after the first deed through purchase out of capital moneys (S.L.A., 
s. 10), and appointments of new trustees for the purposes of the 
Act. The vesting deeds subsequent to the first will be executed 
by the tenant for life (or estate owner to give him his proper title 
which includes statutory owners) 





named in the preceding deed or 
the special personal representatives of such estate owner if deceased 
which may be described as the normal case. These special personal 
epresentatives would seem necessarily to be the trustees of the 
settlement for the purposes of the Act upon the construction of 

.E.A., 8. 22 (1). 

The consequence of all is that where a limited owner in 
possession desires to dispose of his interest and turn it into capital 
money the purchaser will have a simple task since he is entitled 
to the legal estate despite any contrary stipulation in the contract 
(L.P.A., s. 4) and that will be conveyed to him under a settlement 
created or existing for the purposes of the Settled Land Act. He 
has merely to investigate a number of simple documents containing 
the particulars required by S.L.A., ss. 5 or 10, and to see that by 
these documents or other appointments of new trustees there are 
the required number of trustees for the purposes of the Act. It may 
be remarked here that L.P.A. 1926 Amending Schedule further 
simplifies his task by making the trustees of the settlement under 
which the estate owner is selling trustees of the compound settleme 
f any. This simplicity however does not extend to dealings with 
limited owners who are not entitled to be estate owners for persons 
dealing with them the provisions are not quite so straightforward. 

Moreover there is as in the case of trust for sale the difficulty 
which arises from the fact that the estate owner is in a fiduciary 
position. In this problem there are two principal factors first to 
protect the property from illegitimate dispositions by the tenant 
for life and secondly to enable the equitable owners not 
owners the greatest possible freedom and effectiveness in transactions 
with their interests. 

No attempt is made to compel the tenant for life to consult the 
eneficiaries under the trust instrument although he is bound t 

nsider the interests of the At the same time the 
trustees for the purposes ¢ f the Act will always have to be ) ined te 
receive capital moneys if any and of such trustees there must be tw 
or a trust corporation (S.L.A., s. 94). 


4 





t} 
1S 





estate 





led estate. 


g 
) them of any dealings but since the purchaser is not concerned to 
see that it is given it is small protection (S.L.A., s.-101) while in 
some few cases the consent of the trustees or the court must be 
obtained. Furthermore of course the tenant for life can only act 
within the four corners of the statutory powers conferred upon him 
and in consequence any extension of them by the trust instrument 
must also appear in the vesting instrument to enable him to exercise 
them. 

All this will be seen to be much more elaborate machinery than 
the method of trust for sale and since it is now possible to entail 
personalty (L.P.A., s. 130) and legal contingent remainders (so 
useful for avoiding perpetuity) have become non-existent while the 
law for intestate succession is the same for realty and personalty 
the trust for may now become even more c¢ when it 
advantages are realized. 

To turn to the other side of the problem raised by the position 
of the estate owner §8.L.A., s. 16, provides the solution to most 
questions concerned with the disposition by equitable owners when 
the legal estate may be prayed in aid. The cases falling within 
ve section (see s.-s. 5) are principally concerned with raising money 
see for construction of section re Egerton’s S.E. 95 L.J., Ch. 153) 
L.P.A. 1926, s. 1 (2) further provides that where a legal 
has been created under this section the estate owner of any land 
subject to such legal estate may deal with it as if it were not 
settled land. This of course can only apply where the interest 
would not otherwise be settled land. For the rest the equitable 
owner must deal with his interest as an equitable estate and subject 
to the rules for and disabilities of such 

Perhaps we may here utter a last word: 
that the old trust of land 


Notice is required to be given 





sale mmon 


estate 


transactions. 
text-books seem to sugges 
with a power of sale which was neither 
settlement nor trust for sale has d sappeared. This conclusion 
arrived at from a consideration of the wide wording of S.L.A.. 
s. 1, which seems to turn every such into a for 
the purposes of the Act. The result of this would of course be to 
t the trustees of the legal estate and to vest it in the tenant 
for life as discovered by S.L.A., s. 19, or the person ntitled to 
exercise such powers under S.L.A., s. 20, and so involve the execu 
on of a vesting instrument. At the same time however it must 
be borne in mind that this does not affect the doctrines of implied 
or constructive trust. Furthermore the section must be construed 
n the light of Lawrence J.’s Frewen (95 L.J., 
h. 297) in which on a vendor and purchaser summons he held that 
where a settlement was framed with the express object of preventing 
a beneficiary from being or having the powers of a tenant for life 
which were expressly conferred upon the trustees of the settlement 





interest settlement 


dives 








( 





decision in re 





and the beneficiary was not in possession of the settled land then 
had those powers. 


the trustees 




















In summing up t t may be said that nvevancers will now 
always have to find a | 1 estate in one of three classes of persons 
namely a single beneficial owner, trustees for sale, or a tenant for 
life or persons having the powers of a tenant for life or statutory 
wwners. If these persons desire to deal with the legal estate they 
an do so « by ferring it o1 e of these classes by the 
appropriate method to ensure this. Furthermore the interests that 
they can transfer or create are very limited wl the incumbrances 
which can directly attach are re ted ft 1 few legal interests 
L.P.A., s. 1) and reg red eq é Meanwhile behind these 
forms of disposit n of the legal estate, whether by conveyance, 
vesting instrument or app t f w trustees and vesting 
declaration, the equitable interests will exist their old numbers 
and will be dealt w » the 1in a old lir Sometimes 
transactions wit} ich interests will have the additional support 
f the legal estate but pr pally will operate under the cloak 
f the legal estate by virtue of instruments familiar to many 
generations of the legal prof I 

Sir Rocer Grecory said that he lieved the mon sense and 
the practical knowledg f the tors would gradually wear away 

uch difficulties as might appear to exist, and that if the new system 
was approached with a desire to make it work and with the inten 
on of doing one’s best t ir! nt difficulties, it would in the 
future prove a success. 

Mr. WittiAm Bramwewi (Pr uid that licitors 1 the 

untry felt very strongly that t vstem was a burden on the client 
ind a trouble to the tor, and that it served no useful purpose 
The most objectionable points were the mpulsory registration of 

uisne (second) mortga » equitat le easel nts and registration 
sts. He urged that t ( neil ild take early steps to restrict 
registration and such matters, wl were likely to take deep root 

f not prevented. §S tors in London did not feel the hardship as 
they had their own 1 ry, but Lancashir ut any rate, they 
wanted the systen ibolished They would be told that it was 

mpossible to alter matters, and Yorkshire had also been told that 

t was impossible, but Yorkshire had persevered and had got registra 
tion in their own i Formerly one ild go to one's banker 
with the deeds and get an advar it once, but it was now a matter 
of delay and searching and such like, w h was a great nuisance 
ind produ tive of r C xl He w 1 Ir that t Cc neil should 
lo their best to bring a t the repeal of the three items to which 

had refe rred a I 1 I le I} Ww ild ive much trouble 
and expense If mmercial mer ild 1 ide t e the danger 
before them they w 1 be ready t t, and the tors should do 
ull they uld to help the 

Mr. G. E. Hvuoues (Bat! Lid he thought the Society might very 
usefully encourage | lation with the ject of preventing people 
from changing their names ¢ pt with proper registration. At 
present a man might be bankrupt 1 different name in every town 
n country. Ther hould be a very heavy penalty to prevent a 
bankrupt changing | nat for fraudulent pury 

Mr. W B. Cocr Nuneaton) and Mr. G KE Hvones (Bath) 
having also spoken, Mr. Potter replied 

The following paper was read Mr. E. Les Buran, LL.D 
London) : . 

Some MAtTTrI AFFECTING THR STATI F THRE PROFRSSION 

The point to which I desire to draw attent in be stated in 
one sentence. It is tl rhe st f a profession depends entirely 
upon the attitude of the individual member of that profession t 
matters concerning the profe n as a whole This, of course, is a 
truism, and the idea itself ad fa far wider apy; ution than 
necessary for my purposs t} is 

‘* Status,’ so the dictionary tells us, mear tanding or positior 
n society or as regards rank or ndition,’’ and 1 word derived 
from the Latin. 

The few remarks w h I desire to make relate not to the status 
of any individual member of the profée n, but to the status of the 
profession itself, and meaning by that expr n the status of the 

licitor’s side of the legal profe 

As one who has for very many vears past been privileged to have 
some share in the tra f articled cler I } ilways been at 
pains to impr upon the embry tor that } 1dmission to the 
Roll carried with it not ly | bilities of nsiderable individual 
service tinction, but i! » definite relationsl p to the 
profession, through the profession to the generation to which 
he belonged. 

Upon the occaé fapr r a] ithering of the members of the 
profession as a t not, I think, out of place to consider 
te gether so impo! ta 1D) tas tl tatus of our pr fession itsel . 

Standing or y tior n ety *’ standing or position 

compared with others."’ Every important commercial undertaking 
from time to time ca 2 halt, diverts part of it taff from their 


task of buying or selling to the internal probl of stocktaking. 
Every vessel at sea, and in these day plane or airship, 18 
constantly engaged on the same task, taking stock of its own 
position, both actual and rel Hav ng recently returned from 
@ 6ea voyage, during which we had all the experiences of bad 
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weather, fog at sea and other incidents of maritime navigation, I 





wae etruck with the manner in w 1 science assisted the determina- 
tion of position. Charts, compasses, bearings, lighthouses, know 
ledge of the stars, the use of the log and soundings with the lead 
are now reinforced by bearings taken by wireless inter-communica 
tion, and the ship's position is plotted upon the map where the 
converging lines drawn from two different wireless sta 8 inter t 

The habit of « 1 slly divert attention from itside 
internal organization, whether on the part of the individual ard 
his own life and responsibilit or of a community or prof 
is an excellent one and ild be ¢ raged. 

What, then, are the tests by w 1 we ascertain the statu 
meaning thereby the standing or position in society, of the legal 
profession? Upon what factor does th tatus pally depend ? 
Can that status be measured merely by reference to old standards 
or, a6 in maritime navigation, d le new aid? 





women toward 














Presumably the standing of a body of men 
others in an orgat ze western I l y involves the leration 
of the relations between that body of 1 and women and Crow 
and the G ent < the one hand and the popu e on ! 
other, nd 1 erely i i ding and de nd le in 
way, but also « uterally, tl tanding in compar 1 with other 
bodies of men and w 1 wit ( r prot ns and classé 

I would wish to emphasize 1 considering stat ther r 
of course, two different sets of lera p 1 negative 
The status of the pr fessior , ad ttedly | at tl pr it time, 
can be either impr d, that | de, or I a, a 
is the negative de, DY t} act of lual mer er 

The Crown, the Government, the ex tive, the great departments 
of State, and in a very definite i t e department f State 
with which solicitors 1 t freq t ( in contact, hold the 
profession itself in very high est l ve to every dividual 
member the t fit of that t Mer ! p of t profe n 

ira ‘ irl with it I definite 
is Ila nx to I ‘ ri paper, 
t re 
I eal i e resp t f 
I one I t al r of t 
AS a f t | r but ler 
Tre pons Uli ty I i of t! I { i \ I pt nd It 
members hold in ty 

The e in t l rial ! ting eral 
atrike, in air 1 ed I rea c la id 
by all sections of tl ty tot I ty of tl 
of the ri gn of law W ich a phra i the I i f 1wW 18 
examined it will be found, u I profoundly mistaken, that 
the maintenar f law and le | 1 te i fz pe t 
for law, lega titutior rderly r t and ¢t fore the 
instruments by w t count freed is pl rved will 
in tl wt 1 r 1 l H Majesty jud nor upon 
magistrates and ( r f J it I re uy the attitude 
of the individual r of rof | luct toward 
the circ] f 1 5 d 1 uj ! for adv It is this 
note of a greater civic responsibility 1 h I am most anzious to 
sound. , 

When a persor k , 1 or body, the 1 — 
medical profe n who attends t patient |} undoubted power 
of impre g the pul I 1 with t reat and 1 racter 
of the medical profession 

My simple contention is that a person sick in estate may suffer 
as acutely as any wl are nt 1 or body and that tas] 
of relieving that ring un equally ble opportunity to that 
available to the medical prof 

After all—what is the daily object of the members of our 
profes ion? 

Is it suggested that it is to determine accurately t) law upon 
@ given subject, is it t wscertain with all refinement tl precise 
legal rule app! ible to a giver et f circu! t es, is it tod | e 
legal information to all who present prescript s for that purpose ? 
No, it is very different rru ry include all the but in 
essence, we deal with life with living exhibits, with human nature 


and with sentient beings. 
If every solicitor reflected that a letter written by him, claiming 
payment of a sum of money, to the private address of an individual 








may mean the bringing of a great cloud over the inmat of the 
house, may depress t householder or even spell ruin, there might 
be more humanity in the terms of me of those communications. 

If I am right in thinking that to the individual member of our 
profession there is given the opportunity by his daily contact with 


persons, firms and companies to instil a sense of respect for institu 
tions, a sense of the attempt on the part of law and lawyers to 
secure absolutely impartial justice as between citizen and citizen 
and a burning desire not to allow any injustice, however great or 
however small, to pass without remedy, it follows that the attitude 
of the individual me of the profession to these topics and his 
conduct, viewed fron angle, must materially affect the status 
of the profession as a whole. 

In many a continental town, perhaps more often in the country 
districts, the lawyer is one of the local notables. Why? Because 
he, from the nature of his calling, must have studied history, must 











have studied government, administration, law making, law giving 
and the determination by law of questions arising in the daily life 
of the community. Having had that specialized education he enjoys 
a certain exalted position because the remainder of the community 
give him credit for having derived benefit from the study of those 
subjects, but my experience tells me, from wanderings through 
Europe, both western and eastern, that the community also place 
upon lawyer increased responsibility for those very reasons, 
and the lead which the lawyer gives in time of stress, literally 
time of commotion, is regarded as a most significant direction 
the people at large. In our own country, where the differences of 
education are rarely so definitely marked as in the case of eastern 
continental rural districts such as those to which I have referred, 
t ition, although less apparent, is in my judgment exactly the 
same. The lead given by the lawyer by his consultations, by his 
attitude before the local authorities and by his own private life, is 
| 





< 


a factor of far-reaching consequence in his own circle and distri 
Knowing what I do of our profession, I think it fortunate for th 
country that this should be the case, and I am confident that t! 


the members of the profession are exercising an 








; 
fluence for g in influence for stability and an influence for 
maint e of institutions as have proved their worth in the 
Some of you may have w tnessed the effect of suddenly switching 
a irchlight or of powerful headlights upon an 


You know that under the scrutiny of the light 
n, the merest movement, is detected and recorded 
the same with regard to our profession. 

We live our lives in the continual glare of the limelight of public 
attention and with it focussed upon us. 

As officers of the Court—with a special code of honour—enjoying 





privileges and wielding authority, no one of us must ever forget 
the corresponding obligation and the exacting standard of conduct 
whi e public will require and has a right to expect. 


I'he status of the profession is in our keeping, and individually 
} 


we contribute to or deduct from the aggregate in the measure in 


which these matters are reflected in our own conduct. 
If we are taking stock of the profe yn and its activities and are 
nsidering not merely matters relating to internal organization, 


matters of a technical character, perhaps not unconnected with the 
method of our own remuneration, we may, I think, profitably at 


: 
An 

to the position of the 
| 





the ame time consider matters relating 
profe n toward others, and in particular toward the maintenan 

f the institutions of our country. Foresight, with a touch of 
idealism, has been the dominant note underlying the lives of many 
of the 1 t fa is characte on the pages of history. 
Pr ely the same qualities ar¢ in increasing measure to-day, 
both Ww rote on its iv. 

My purpose is achieved if beyond all the incentives to 





maintaining the highest reputation of the profession which exist 
the heart and mind of all present, and of every individual new 


member passing from the stage of articled clerk to admitted solicitor, 





there may be added a wider conception nsibility and therefor 
of usefulness, and I am confident that considerations do in 


1easure determine and affect the status of the professi 


The following paper was read by Mr. H. G. Barctay, M.B.E. 


THe LAW AND THE Poor, 

It is to the credit of the legal profession that efforts are con- 
stantly being made to provide legal aid for poor persons. And 
liment to The Law Society that the work of the 
Department has been transferred to the Society who 
heme for assisting poor persons, in co-operation with 


re 


it is @ < nf 
Poor Persons’ 
have devised a s 
the provincial Law Societies. 

If the scheme fails it will not be for -want of energy, sympathy 
or unselfishness on the part of The Law Society, the provincial 


Societies or the members of the legal profession. It must bé 


remembered also that Solicitors generally are in the habit of helping 
poor persons with advice and assis e in cases of hardship or 
difficulty without any remuneration, 1 in many cases without 
receiving any acknowledgment. 

Social workers frequently draw attention to the advantages enjoyed 
by the poor patient as compared with the poor litigant. Those 
advantages are not due to a greater degree of unselfishness and 

f in the medical profession as compared with their legal 














self-sacrifice legal 
brethren. They are due to the difference between the systems under 
which medicine and surgery are practised and law and justice 
administered. 

THe Poor Patient. 

The poor patient has two advantages over the poor litigant. In 
the first place, there is complete fusion in the medical profession 
every practitioner having a dual qualification as physician and 
surgeon. It is true that there are medical men who, although they 
possess a physician's qualification, only practise surgery, and other 
medical men who do not undertake operations. But the general 
practitioner undertakes both medica] and surgical cases, and if a 
patient desires to consult a specialist this can be done without the 
necessity of the general practitioner attending the consultation, and 
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in the case of the poor patient without fee to the specialist who 
attends at Hospitals. 

The second advantage to the poor patient is that there is no exclu 
sive jurisdiction given to London or any provincial city to trea 
certain disorders, or to perform certain operations. For instanc 
it is not necessary that operations for appendicitis should only bé 
performed in London, amputations in Birmingham, operations on 
the eye in Manchester, and on the ear in Exeter. Every considerabk 
town in England possesses a Hospital or Infirmary with a resident 
medical, surgical and nursing staff, and an honorary staff of visiting 
physicians and surgeons, competent and willing to give skilled and 
gratuitous treatment to every patient who may require attention. 





The system of cordial co-operation of medical men in a town 
the Hospital staff appears to have had the beneficial result of 
inducing the general practitioner to call in his professi ] brethren 
for consultation in any case of doubt or anxiety, with great 
advantage to the patient, and without, so far as is known, any 
risk of patient snatching by the consultant 





THe Poor LITIGANT. 


In the legal profession the hardships ol the poor litigant or 
prisoner in obtaining legal aid are increased by the established 
system of exclusive jurisdiction to certain Courts, and exclusive ver 

to certain places. Why should it be necessary to try breach of 
promise actions at Assizes, or to try Probate actions in London 
Why must certain charges be tried only by a Jury at Quarte: 
Sessions, and other charges only by a Jury at Assizes, the Jury at 
Quarter Sessions and Assizes having precisely the same qualification 

The only difference is that at Assizes the Jury are directed by a 
High Court Judge and at Quarter Sessions by a Chairman who is 
usually a lawyer. 

The trial of defendants at Quarter Sessions and Assizes involv 
very much heavier costs than in the case of trial at Petty Sessic 
Not only have the costs of counsel and solicitor to be paid, but al 
the expenses of witnesses for loss of time and travelling, i 
from distant parts of the county. The costs of the prosecution have 
to be paid by the ratepayers of the county, and only in exceptional 
cases are the costs recoverable from defendants. 

It is a fact well known to all solicitor-advocates at Petty Session 
that defendants who can elect to be tried at either Petty Sessiot 
or Quarter Sessions invariably choose Petty Sessions, chiefly on tli 


sometime 





ground of the costs of trial at Quarter Sessions, but also becaus¢ 
defendants and their legal advisers have as much confidence in th 
decision of Justices at Petty Sessions as they have in the decision 
of a Jury at Quarter Sessions. 


TRIAL BY JURY. 


The value attached by lawyers and laymen to trial by Jury ha 
been exaggerated. Trial by Judge alone is undoubtedly open to 
objection and criticism, for a Judge, however scrupulous in intention, 
cannot fail to allow his natural or acquired prejudices to weig] 
with him during the conduct of the case, and when he delivers 
judgment. Even when he has the assistance of a Jury his \ 
of the law is final and conclusive, so far as the Jury is concerned, 
and his view of the facts, though often skilfully disguised under the 
form of comment on the evidence, is generally decisive with the 
Jury. Setting aside Special Juries, the average Jury at Quarter 
Sessions or Assizes has neither the education, training nor experienc 








to appreciate evidence, to understand the summing up of the Judge 
or Chairman, nor to give to the defendant a just and true deliveranc 

The average Jury is composed of small farmers and shopkeepers 
with a few licensed victuallers, and now one or two women. Their 
appearance on the Jury is often their first appearance in a Law 
Court. It is often plain to the observer that the Jury, while 
conscientious and anxious to do justice, do not understand what t! 

Judge is talking about, and verdicts often reflect the bewilderment 


of the Jury. They are at the further disadvantage that when they 


retire to consider their verdict they have no one to advise them on 
points of law and evidence. 


PreTTy SESSIONS 


Justices at Petty Sessions have manifest advantages over a Jury 
No man or woman to-day is appointed a Justice of the Peac 
without some qualification of public work or social service. Justices 
are usually members of Town or City Councils or Boards of Guardians 
where they have been trained in the orderly despatch of publi 
business. They have had experience of administration, and by debate 
and discussion in Committee and Council have learnt to appre ate 
facts and arguments and to decide questions which require a judicia 
mind. Even if their appointment to the Bench is a reward for 





political work, it must be remembered that the jualities required 
for successful political leadership will fit men for almost any position 
of importance and authority. 

Justices at Petty Sessions do not sit alone, and when, as usual 





happens, there are three or more Justices on the Bench, all men an 
women of affairs, they rarely err from prejudice ot 

Another advantage possessed by Justice that they are advised 
va Clerk, learned in the law, not only durin the hearir I 


case but when they retire to con ider their ; 


gnorance. 


judgment. 





THe County Court. 








It is a compliment to the ability of the County Court Bench 
that the Jurisdiction of the County Court is constantly being 
increased. The County Court Act 1846 gave jurisdiction where 
the amount claimed did not exceed £50, and this has now been 
increased to £100. Jurisdiction in Equity where the value of the 
estate does not exceed £500 has also been granted. Every lawyer 
knows that the importan and difficulty of legal points are not 
confined t ases where the amount involved exceeds £100, and 
County Court Judges frequently have to decide cases of as great 





diffi ulty and « as any that have divided the Court of Appeal 
and the House of Lords. 

['wo most difficult branches of law ha been handed over by 
Parliament to the County Court—the Workmen's Compensation Acts 
and the Rent Restriction Acts, and the satisfactory manner in 
which County Court Judges have eted these perplexing Acts 
I eir ability no less deserved than generally 





is a complimen 
bestowed. 
In spite of the wreased work thrown upon their shoulders 


with no additional remuneration—the work of County Court Judges 


has not been allowed to fall into arrear, nor is there any evidence 
that the poor litigant has had to complain of want of attention or 
courtesy. 

The tendency to give increased jurisdiction to the Registrar has 
resulted in lightening the burden of the Judge, but it would certainly 
be an advantage if the Registrar's jurisdiction should be further 
increased so as to permit the Judge to concentrate his attention on 
cases Of importance or ibstantial amount 

The exclusion of Divorce suits, breach of promise, seduction, 
probate, slander and libel actions from the County Courts is capable 
of explanatu n but hardly {f excuse 

The exclusive jurisdiction given to the High Court in these cases 
amounts to a denial of justice to poor persons who are potential 
plaintiffs and metimes means ruin and bankruptcy to poor persons 


who are defendants 

It may be said that the Poor Persons’ Department exists to give 
assistance to poor plaintiffs or defendants who may be involved in 
High Court litigation. But it is well known that the failure of the 
Department has led to the delegation of its work to The Law Society. 
The failure is due mainly to the justifiable refusal of solicitors to 
undertake gratuitous High Court work. No difficulty is ever exper! 
enced in obtaining the services of a solicitor to appear gratuitously 
in the County Court or at Petty Sessions on behalf of a deserving 
poor person. | 

And it must be remembered that iy persons who have every 
claim to be considered poor persons in the eye of the law do not 

are to be classed as poor persons and to seek legal assistance as a 
favour when many feel it should b rded as a right. 

The heavy costs of a successful High Court action is also a factor 
to be considered. An unsuccessful defendant for libel, slander, breach 
of promise of marriage, often finds himself addled with damages of 
small amount but stupendou sts, and, under advice, he files li 
Petition and thus robs the plaintiff of the fruits of his judgment 





In the High Court it is not uncommon for judgment to be entered 
for £25 damages and costs of £120, or even more. 

In a recent case for breach of promise and seduction (two action 
against the same defendant) the damages in one case were £25, and 


in the other were £50 he taxed costs were, in the two cases, £140 
The defendant filed | petition and the plaintiff got nothing. The 
reasons given by the defendant were that he had spent £200 in 
defending the actions brought against hin If they had been tried 
in the ¢ ounty irt the st f both side need not have exceeded 
£50. 





ReFORMS THAT ARE NEEDED : 
In order to give ething approaching equality of opportunity 
to poor persons, tw refor ire needed 
1. All civil suses, Whatever the amoun r issue, should be 
tried in the County ( irt 
2. All crimina irges «& id ieard either at Petty Se lon 
or at special sé n fa Vetty Sessional District At Special 

Sessions the Chairman should be a lawver with the same legal 

qualificat us a County Court Judge Case at present 

triable at Quarter Session r A zt ild be tried at Special 

Sessions, and, if desired by the defendant, should be tried by a 

Jury. 

As a equ the King’s Bench, Chancery and Probate 
Divisior f the H ( rt would | abolished and only the Court 
of Appeal retained 

Out of the vast " i | re County Court Judge ould be 
appointed, and ¢ f Special Se ild receive a salary 
equivaient t that ¥ paid t Ite rde! 

There are at present el en King bs . three Divorce and 
six Chancery Judges, ea rece r 5,000 a year, three Official 
Referees and 1 Chance Master it £1,500 a year each, six 
Registrars and 1 IN Bench Masters receiving from £1,200 to 
£1,600 a vear ' ind taxing Masters receiving £1,200 to 
£L,500 a ul l n there are all t clerks, officials and 
other steliite f Judo that Ve the heavy salary list of 
those wl vdmiit r Just A good many County Court Judge 
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at £1,500 a year could be appointed t of the money saved, but | exists, and who pay, directly or indirectly, for its administrat 
the most notable saving would be costs to litigants w hav and may justly claim not only a pure and just administration, 
» heavy y l 4 dl eH y ( ir to-da ea} nd pee ly ) ° 

ther reform that would be the 1 ary mplement of local Mr. A. W. Taytor (Bristol) said that, in his experience in pra 

of all criminal and « LuUSseE the complete iu n ol and a i j r fal r Persons Co! mittee, many ca » W 

arristers and r A I , equal rig {f audi ¥ ) p, wel ken up aS poor persons ca \ 

in all irts and equal stat é urrier bet 1 t la i would r " een brought forward but for the Poor Persons Ru 
and the barrister must go just as the urrier, if it ever existed, Sir Roger Grecory said that Mr. Coley and he had repre 
ween the pa and Lega ’ > Mr. J Law ( ttee, and it w 
vould not i I il | y r i and i i 4 i it r at | r Pers s Pr 

rg il Spe i 1 1 I é M i I id r \ Y Under I system then 1 vog 











‘ ur ¢ I ( ( 
| | , j 4 . < it ¢ é ) ild € carried I g 
t ane pa i ( r r 
: 4 I e that could be devised, but he 
rather than t nd i l i , j r 
neane . . ‘ 4 | i i I ve up i I I 1 
- | r pnortur - 
, se , en ; ‘ | 1 led re ate PI 1 I { giving 
. | i way 4 t average Ayla 
vdd 11 adva i i for l | ' . P , ~ 
regarded iv and I howing 4 ol 
“i ol if . : for ‘ § | ae read ry l 
- F ¢ | } I r peop ge ju a 
| | ‘ " | ‘ " y of 
| it lesir ju vy. Burgir to let any W 
: | ra fair { at | 5 
grea ‘ | Ss withou 2 remedy 1d 
el du \ ‘ pr l city, F f 
t 1 | y of improving the status 
| I ilway g i ‘ \ g | ‘ t . 
: pr i 1 a r giy siander at were & i 
are hand apped i I ¢ 1 expel 1 il : 
handicapped ‘ to read p rief i t 
; PI ; M Howarp Wat I r} ) ight, from his | vledg 
Lie 4 | \ f ; f 
Wor S | ¢ iL &@ great deai ol I ms pe 4 
and . t I * ie : r neo! ' nd +h : : 
* thn « an | go Ww peo} ap} g under ther 
\ py to a r in the ordinary wa H 
In cas the ¢ ( " | A 
| af 1 the contributions of | 
£10, tt eng " " ‘ , 
le [or ina dabie expe es as the pay 
exte! Counse { Part ul f Cla : : .. 
me \ v t p t th . . . 
vol al : , , . ‘ ( per \ I tha ‘ ( were | I 
| lod P , : . if p ater rnd relore y mu work for nothing. 
( age a : } er i “ Mr. STANLEY (¢ MBE (Sheffield) asserted if the profession \ 
for insel but the 2 t ‘ f party that ft 
; : : fully acquainted wit! e matter there would be no difficulty 
LX vher | j j what 5 1 
‘ . , i 1 inder he Ru ° He had interviewed 
‘ | ise r | 4 a i on . 
r of und at least 75 per cent. had agreed to d 
Law Rerorm Phe he was very su ful in eral towns and in time t 
\ ) req l | i g " Ww ‘ ! f ed, come under it. It was considered 
there is no public opinion in fa r of t refor advocated, and a very great n by t of the public who had knowledge of 
it e legal prof may proj swait a public deman¢ fore | Mr. R. | E (Londor jected to t provision of such a f 1 
| 
1 ga l I Y a al I i | i had g 1 A nst 
f lawyers that tl ha ul ited ref | powerf f ‘ va 
ed interé » and dl with t uid f ir olf a great pl 
la en, ild \ iu ig ] 
he posit { lay ‘ regard t Law for s r wa d 
inderstood They are of a gi i d Dr. Burat I 1 
r 4 e remedy. It plain i i 1 la i | | na yy é a) 
lawyer ind endea I i l 1 j i He i ira \ wa é W 
‘ wrease of case relerre ar i DD ru I legal between repre V i 1 
r 1 if we founded a refle ] I i and d, ld, alwa ¢ 
lawyers ar ind to exa é rea r distru and vee | } 
gi 1 I é ate lea r to re r and an " 
A ¢ pu } ‘ for I al of a grieva fr 1 Mr. W. J. Jones (1 rid the va analogy as had 
results in ha and d | " \ r , sid betw prof f lical men and patie and 
a 4 prieva i endea I und 
It j in advanta it | ind \ il M it I i Mr Bi W mA 4 1 e » h system with 1 g rd 
Law §$ ty affords a ppor for d f Law Ref poor | i a Sy \ id | tence for a grea 
I licitors W ur | i , bwyers and n r of , H d | f a special irt 
CAS is publ I | i ara | ir lega poor r r y t intr ild be open ) 
I rie ances of la and ler and f lla Lr Mr W BRAMWELI | ) and Mr ( » BARRY I 
he tendency of der g i ‘ Y d f aving a I ! 
a ID t r ne lif t 4 ‘ ; + 
plifica 1 and Klifica iw, and d Mr. Bat AY rey } at a great advan 





omplaint has been hear i reased County Cour | ihe ard on lav for w vy were set d 
Petty Se ional Jurisdiction has anything but a! n and an postpor d from time t t e as in the High I ed 
advantage to the poor litigant and t poor defendant. that th proposals he had made would eventually become law. 
rhe Law Society we placed for ling 3 yuiry t 5 
subject of Localisation of all Cau , Civil and Crin nal, and ! BANQUET. 


sequential alteratior f procedure Such an inquiry would entail In the evening a banquet, presided over by Mr. Pinsent, was held 

the takilr of evidence from lawyer and layr I prote il and it the Grand Hotel. The guests in luded The Right He noura! 
ers amongst the poor, an e who have A. Neville Chamberlain, M.P.; The Right Honourable L. 8. Amery, 

intimate knowledge of the advantages and drawbacks of t present M.P.; Mr. Justice McCardie; Sir Claud Schuster, K.C.; Sir Henry 


) Che juiry would ha i t advantag rad Maddock K.( R rder < Birmingham); Lord I 

cu ym at a General Meeting of The Law Society, for it would | Stipendiary Magistrate for Birmingham) ; Mr. J. James (Cl 
an inquiry by specially qualified men who would ta evid and f the Peace for Birmingham); Mr. F. H. C. Wiltshire, M.C. (Tov 
obtain information or from tl wl ud sy} ’ vled Clerk of Birmingham); The President of The Law Societ 


The legal prof n like other prof ns, and particularly Sir Herbert Gibson, Bart.; Mr. (¢ H. Saunders (Vice-President of 
prof n, in that it ha eneral practitioner and the Bin gham Law Society); Sir William Bull, M.P.; Sir R. W 
specialists. But at a General Meeting or on a poll of the Society | Dibdin; Sir A. Copson Peake; Mr. E. R. Cook (Secretary of The Law 
the votes of those who know thing about the subject of d Society); Mr. A. L. Lowe, C.B.E.; The Lord Mayor of Birmingham ; 
cussion are of no more value than the votes of t e W know Mr. ( Grant Robertson, M.A., LL.D., C.V.O. (Principal) and 
little or nothing of the points raised. If such a Committee were | Sir Gilbert Barling, Bart., C.B., F.R.C.S. (Vice-Chancellor) of the 
appointed its report and recommendations would be of value not University of Birmir um; Sir A. David Brooks, G.B.E.; and 
only to the profession, but aleo to the people for whose benefit law Sir David Da 
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NOW READY. 








MATRIMONIAL JURISDICTION — 
OF JUSTICES 


BY 


ALBERT LIECK, 


Chief Clerk of the Marlborough Street Police Court, London, 
Author of “ The Justice at Work,” 


| AND 


| A. C. L. MORRISON, 


Chief Clerk of the Lambeth Police Court, London. 





HE MATRIMONIAL JURISDICTION OF JUSTICES brings to them 

some of their most difficult and anxious work. The principles of law by 

which they must be guided have to be extricated from a mass of case law, 
much of it in old reports. Police court practitioners, too, have but scant time to 
examine the innumerable decided cases more or less in point. 


The work is designed to assist both the Bench and the Advocate to the 
combination of sound theory with reasonable practice. The grounds upon which 
orders may be made by Justices are examined and the relevant case law fitted 
into a logical framework based on the statutes. Special requirements of police 
court procedure have everywhere been kept in view. 

A section of the book has been devoted to the Guardianship of Infants Acts, 
1886 to 1925; and the Adoption of Children Act, 1926, which comes into operation 
on the Ist of January next, is considered in an Appendix. Numerous cross- 
references and sub-headings and a full index make quick reference in court easy. 


Price 12s. 6d. net, or by post 13s. 


THE SOLICITORS’ LAW STATIONERY SOCIETY, LIMITED, 


22, CHANCERY LANE, W.C.2. 
27 & 28, WALBROOK, E.C.4. 49, BEDFORD ROW, W.C.I. 
6, VICTORIA STREET, S.W.1. 15, HANOVER STREET, WI. 
19 & 21, NORTH JOHN STREET, LIVERPOOL. 
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Mr. Nevi.e CHAMBERLAIN, in proj ng the health of The Law 
Society, sid it had grow nit 1 had 
developed ’ é ul! at | ipp l ' 
hardly any aspect of a ! sreer hich did 1 é | 
its review and perhay I jer were dit 
inprovement f the 1 the 
professior ind t e€ ] f oF | 
and the estal | ind ' fa profe i 
standard, to offeri ivgest ind t lificat | srif 
of the law and if trait I I ‘ I pe ne ! I lu t I I 
education, both pe i ind ra ind tf t t ch 
means of examinat H y ght fair iV i wa 
in a great measure ving 1 I tl ™ i 
profession held its | | r wa } tr d 
confidential adviser of client » host of affairs, from the 
conduct of his bu 1 and delicate problen 
relating to his fan Io exer ich duties required qualificat 
of a high character, industry, integrit patience, and tact and man 
others The Law Society wa in instrument which was used 
primarily for the advantage i ft ibject and therefor 
advantage of the profes : 

The Presipest of The Law Society iving returned tha : 

Mr. Justice McCarpu ibmitted = tl toast of The ¢ 
In the ourse of h remarks he bserved hat he did not know f 
his hearers were readers of Tur Sonicito JouRNAL, that admirably 
mducted paper of the profe n. If would see that the editor 
frequently emploved tl phrase gladsome light of 
jur sprudence That wa 1 phrase w ! ght very well apply 
in the case of the learned friends around him, and which, he believed, 
would fully illustrate the real property legislation of the last three 
years, and they would also have the pi ve of mastering the recent 
legislation of Mr. Neville ¢ smiberiail The toast was acknowledged 
by the Lorp Mayor or Birmincuam and Mr. Amery. The toast of 
‘The University was proposed by the BisHor oF BIRMINGHAM, 
Mr. C. Grant Ropinson (Principal) returning thanks, and the final 
toast of The Visitor wa en by the CHAIRMA) and 
acknowledged by Sir CLaup Scuustri 

(T’o he continued.) 
Rules and Orders. 
THE COUNTY COURT (No. 1) RULES, 1926. 
DATED JULY 26, 1926. 
(('ontinued from page 968) 
252. 
SUMMONS IN ACTION OF EJECTMENT. 
[Heading as in Form 22.| 
You are hereby summoned to appear at a Court to be 


holden at 


on the day of 19 , at the hour of 
in the forenoon, to answer the Plaintiff's claim to 
recover possession of(') situate at in the 


County of within the district of this Court. 

And take notice, that the Plaintiff also claims of you for 
rent [and mesne profits] the sum of £ , the particulars 
of which are hereunto annexed. 

And further take notice, that if you do not appear at the 
said Court, and show cause why possession of the said(') 

should not 
be recovered against you, the Court may order that possession 
of the said premises be given by you to the Plaintiff forthwith, 
or on or before such day as it shall name, and that if such 
order be made and be not obeyed a warrant may issue to give 
possession to the Plaintiff. 


Dated the day of 19 
To the Defendant. 

Registrar. 
£ a & 

Claim for os 

Coste of this Summons 

Solicitor’s Costs 

Total 





(*) Take notice.—If you, the Defendants, or any of you, be 
only tenants of the Property or some part thereof, you must 
upon being served with this Summons, or if this Summons 
shall come to your knowledge, forthwith give notice thereof 
to your immediate Landlord or his Bailiff or receiver, and if 
you do not give such notice you will be liable, under Section 209 
of 15 & 16 Vict. c. 76, to forfeit to your Landlord three years’ 
rackrent of the premises demised to you, or holden in your 
possession of him, in respect of which this Summons has 
issued. 
NotTEe.—A claim for rent or mesne profits may be added to this 

Form as in Form 247. 


(2) 15 & 16 Vict. ¢, 76, 8. 209. 


If you and the Plaintiff can agree as to the time when 
possession shall be given, and the amount due for rent [and 
mesne profits], and the mode of payment, and will, before the 
action is called on, sign a memorandum of such agreement 
and deliver the same to the Registrar, you will save half the 
hearing fee. 

If you give up possession and pay the amount claimed for 
rent and mesne profits and costs, as stated in the Summons, 
into the Kegistrar’s office, five clear days for if the claim 
exceeds £50 or the rent or value of the premises exceeds £50 a 
year, ten clear days] before the day of trial, you will avoid 
further costs, unless the Court orders you to pay any further 
costs properly incurred by the Plaintiff before receiving notice 
of such payment: but you may give up possession and pay 
the amount claimed at any time before the action is called on 
for trial, subject to the payment of any further costs which 
your delay may have caused the Plaintiff to incur. 

If you give up possession and admit a part only of the claim 
for rent [and mesne profits], you may, by paying into the 
Registrar’s office the amount so admitted, five clear days 
[or if the claim exceeds £50 or the rent or value of the premses 
exceeds £50 a year, ten clear days] before the day of trial 
together with costs proportionate to such amount, avoid 
further costs and if the Court thinks fit recover your further 
costs against the Plaintiff, unless the Piaintiff proves at the 
trial an amount exceeding your payment, or the Court orders 
you to pay any further costs properly incurred by the Plaintiff 
before receiving notice of such payment. 

If you intend to dispute the Plaintiff’s claim for rent and 
mesne profits on any of the following grounds :— 

1. That you have a set-off or counter-claim against the 

claim of the Plaintiff ; 

2. That you were under Twenty-one when the debt 

claimed was contracted ; 

3. That the debt claimed is more than six years old ; 

i. That you have been discharged from the Plaintiff's 

claim under any Bankruptcy Act ; 

5. That you have already tendered to the Plaintiff what 

is due; 

6. That you have a Statutory or Equitable Defence ; 

7. That you intend to rely on fraud or misrepresentation ; 
you must give notice thereof to the Registrar five clear days 
[or if the claim exceeds £50, ten clear days] before the day of 
trial ; and such notice must contain the particulars prescribed 
by The County Court Rules; and you must deliver to the 
Registrar as many copies of such notice as there are Plaintiffs, 
and an additional copy for the use of the Court. If your 
defence be a set-off or counter-claim, you must, with the 
notice thereof, also deliver to the Registrar a statement of the 
particulars thereof. If your defence be a tender, you must 
pay into Court the amount tendered. 

Summonses for witnesses and for the production of docu- 
ments by them will be issued upon application at the office of 
the Registrar of this Court, upon payment of the proper fee. 

We, the undersigned persons appointed by the Lord 
Chancellor pursuant to section one hundred and sixty-four of 
the County Courts Act, 1888,(a) and section twenty-four of the 
County Courts Act, 19194b) to frame Rules and Orders for 
regulating the practice of the Courts and forms of proceedings 
therein, having by virtue of the powers vested in us in this 
behalf framed the foregoing Rules, do hereby certify the same 
under our hands and submit them to the Lord Chancellor 
accordingly. 

Edward Bray. 

T. C. Granger. 
J. W. McCarthy. 
Arthur L. Lowe. 
A. H. Coley. 

Approved by the Rules Committee of the Supreme Court. 

Claud Schuster, 
Secretary. 

I allow these Rules, which shall come into force on the 
Ist day of September, 1926. 

Dated the 26th day of July, 1926. 

Cave, C. 


. 43 (b) 9-10 G. 5. e. 73. 





COUNTY COURT DISTRICTS (ILKESTON, Etc.) 


ORDER, 1926. 
DATED JULY 28, 1926. 

I, George Viscount Cave, Lord High Chancellor of Great 
Britain, by virtue of section 4 of the County Courts Act, 
1888,(a) as amended by section 9 of the County Courts Act, 
1924,(b) and of all other powers enabling me in this behalf 


THE 


| do hereby order as follows :— 





1. The County Court of Derbyshire held at Ilkeston and 
Belper shall cease to be held at Belper, and shall be held at 
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Ilkeston by the name of the County Court of Derbyshire held 
at Ilkeston. 

2. The Parishes set out in the Schedule to this Order shall 
be detached from, and cease to form part of, the Districts set 
opposite to their names respectively in the second column of 
the said Schedule, and shall be transferred to, and form part 
of, the Districts set opposite to their names respectively in the 
third column thereof. 

3. So much of the township of Leeds as is within the 
District of the County Court of Yorkshire (West Riding) 
held at Tadcaster shall be detached from, and cease to form 
part of the District of the said Court held at Tadcaster, and 
shall be transferred to, and form part of, the District of the 
County Court of Yorkshire (West Riding) held at Leeds. 

4. So much of the township of Leeds as is within the 
District of the County Court of Yorkshire (West Riding) held 
at Otley shall be detached from, and cease to form part of, 
the District of the said Court held at Otley, and shall be 
transferred to, and form part of, the District of the County 
Court of Yorkshire (West Riding) held at Leeds. 

5. In this Order “ Parish ”’ shall have the same meaning 
as in the County Courts (Districts) Order in Council, 1899,(c) 
provided that the boundaries of every parish mentioned in 
this Order shall be those constituted and limited at the date 
of this Order. 

6. This Order may be cited as the County Court Districts 
(Ilkeston, etc.) Order, 1926, and shall come into operation on 
the 16th day of August, 1926, and the County Courts (Districts) 
Order in Council, 1899, as amended, shall have effect as further 
amended by this Order. 

Dated the 28th day of July, 1926. 

Cave, C. 


iton 
aton 


Derby and Long 


Ilkeston and Belper 
Derby and Long 


Ilkeston and Belper 


Shottle and Postern 
Turnditch 


(a) 51-2 V. cc. 43 (>) 14-5 G. 5. e. 17 (c) SR. & O. 1899, No. 178 
SCHEDULE. 
Parishes. Districts. Districts 
Derbyshire Derbyshire 
Belper Tikeston and Belper fherby and Long Eaton 
Duffield Ilkeston and Belper Derby and Long Eaton 
Hazlewood Ilkeston and Belper Derby and Long Eaton 
Holbrook Ilkeston and Belper Derby and Long Eaton 
Milford Ilkeston and Belpe: Derby and Long Eaton 
Ki 
Ey 
Es 


Derby and Long Eaton 


Windley Ilkeston and Belper 
Heage Ilkeston and Belper Alfreton 
Yorkshire (Wat 
Yorkshire (West Riding) Riding 
Alwoodley Otley Leeds 
Wigton Otley Leeds 
Wyke Otley Leeds 





THE So.uicirors’ REMUNERATION AcT GENERAL ORDER, 1925, 
DATED 6TH JULY, 1925, INCREASING CERTAIN OF THI 
REMUNERATION PRESCRIBED BY GENERAL ORDER OI 
AuGUST, 1882, UNDER THE So.nicirors’ REMUNERATION 
AcT, 1881 (44 & 45 Vict. c. 44).* 

We, the Right Honourable George Viscount Cave, Lord 
High Chancellor of Great Britain, The Right Honourable 
Gordon Lord Hewart, Lord Chief Justice of England, The 
Right Honourable Sir Ernest Murray Pollock, Master of the 
Rolls, William Henry Norton, President of the Law Society, 
and George Herbert Charlesworth, President of the Manchester 
Law Society, being the persons authorized by Section 2 of the 
Solicitors’ Remuneration Act, 1881 (in this Order called 
“the Act ’’) do hereby by virtue of the power vested in us 
by the Act and of every other power enabling us in that behalf 
order and direct as follows :— 

1.—(a) The remuneration of a solicitor in respect of all 
business undertaken after the commencement of this Order, 
the remuneration of which is regulated by paragraphs (a) 
and (b) of Clause 2 of the General Order made under the Act 
which came into force on the Ist day of January, 1883 (in this 
Order called the Order of 1883) shall where the value of the 
transaction is £50,000 or less be increased by 334 per centum, 
provided that in respect of transactions in excess of £50,000 
the amount chargeable shall be according to the scale hitherto 
allowed or shall be reckoned as if the transaction w:re of the 
value of £50,000, whichever shall be the greater. 

(b) There shal! be added to Part I of Schedule I of the Order 
of 1883 the following item, namely— 

amount of a Mort- 


Half the 
gagee’s Solicitor’s fee on 
negotiating a loan of the 


same amount. 


Mortgagor’s Solicitor for 
negotiating loan 








*This Order, having lain before both Houses of Parliament for one month in 
accordance with section 6(1) of the Solicitor’s Remuneration Act, 1881, came into 
Operation on the 7th day of August, 1925. 


| of Part I and the sum of £1 Is. 











2. The scale of charges set out in the First Scale of Part II 
of Schedule I of the Order of 1883 as amended by this Order 
shall have effect as though the percentage allowances pre- 
scribed by that scale as so amended were calculated by 
reference to the value of the rent in pounds and not by 
reference to sums of ¢ ompleted hundreds of pounds, provided 
that nothing in this provision shall reduce the amount so 
chargeable below the minimum amount chargeable under that 
scale so amended. 

3. In the Second Seale of Part II 
Order of 1883 as so amended the words * 
of 35 years or more *’ shall be substituted for the words ** 
long leases.”’ 

!. The Rules appended to Schedule I of the Order of 1885 
subsequent Order shall have effect as 
£5, and £3 mentioned in Rules 4 and 8 
mentioned in Rule 3 of Part II 
of that Schedule were increased by 334 per centum. 

5. This Order may be cited as the Solicitor’s Remuneration 
Act General Order, 1925. 

Dated the 6th day of July, 1925. 

Cave, C. 

Hewart, C.J. 

Ernest M. Pollock, M.QR. 
W. H. Norton. 

George H. Charlesworth. 


of Schedule | of the 
other leases for a term 
other 


as amended by any 
though the sums of £2, 





Legal Notes and News. 


Professional Information. 

In consequence of the death of Mr. Follett Webber, solicitor, 
of the firm of Messrs. Layton & Webber, 12 Bow-lane, Cannon- 
street, E.C.4, we are informed by the surviving partner 
(Mr. Thomas Layton) that he has made arrangements for the 
practice to be transferred to No. 33, Chancery-lane, where it 
will be carried on by Mr. Walter Merritt, solicitor (who has 
been associated with the firm for about six years), who will 
be joined by their managing clerk (Mr. Squibb). The name 
of the firm will remain unchanged, but the telephone number 


will be City 4527. 


Honours and Appointments. 


The Lord Chancellor has appointed Mr. WILLIAM FRANK 
DE ROLANDE DAVIES to be Judge of the County Courts on 
Jircuit 31 (Carmarthenshire, etc.), in the place of His Honour 
Judge Joyd M ryan who has resiggne ca. 

Mr. Alderman W. H. P. F. TuHtrke.r, solicitor, Ryde 
(I.W.), is the mayor elect of that borough for the ensuing year. 
Alderman Thirkell, who was admitted in 1879, is the President 
of the Isle of Wight Law Society, a member of The Law Society 
and of the Solicitors’ Benevolent Association, and was 
previously clected mayor of the borough 4n 1919. 


Wills and Bequests. 

Mr. John Pearman, of Northlands, Warnham, Sussex, 
retired solicitor, who died on 26th May, aged eighty-six, 
left unsettled estate of the gross value of £53,818, with net 
personalty £18,751. He left alia) £100 to his farm 
bailiff, William Smith, if still in his service; and £50 each 
similarly to his housekeeper, Mrs. White, and his gardener, 
George White. 


( inte r 


ANGLO-GERMAN MIXED TRIBUNAL. 
An interesting case was recently tried before the Anglo- 
Mixed Tribunal (Second Division), in which was 


German 
involved the question of the Offenbarungse id recent ly discussed 


in the columns of THE SoLicrroRs’ JOURNAL. 

In this case, Messrs. Leader, Plunkett & Leader sought 
to recover the amount with interest thereon of a cheque which 
was given to them for professional services rendered to 
Dr. K. Heye, and upon the dishonour of which they recovered 
judgment in Germany prior to the outbreak of the war. 
The only question which arose at the hearing was whether 
or not the circumstances of the case brought it within the 
exceptions to the general provision rendering each of the high 
contracting parties respectively responsible for the payments 
of debts due by their nationals contained in Clause B of 
Art. 296 of the Treaty of Versailles and para. 4 of the annex 
to this article. 
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It appears that on the 9th August, 1913, an attempt was 
unsuccessfully made to levy execution against the property 
of Dr. Heye upon a judgme nt which had been obtained against 
him in an action brought by Mr. Leopold Robert, and that a 
protocol attesting this fact was duly recorded in the court in 
Berlin from which the proceedings in execution had issued. 


On the Ist July, 1914, also, an attempt to levy execution in | 


another action was similarly unsuccessful, and the appropriate 
protocol thereof was duly made. 

Paragraph 807 of the German Code of Civil Procedure pro- 
vides that in circumstances such as these a debtor may be 
required to produce a list of his assets and to swear an oath 
called “* Offenbarunqseid ”’ to the effect that he has enumerated 
his assets therein as completely as he was able to do. Para. 901 
of this code provides that if a debtor does not appear at the 
hearing fixed for the taking of this oath the court may make 
an order for his personal arrest in order to enforce the making 
of the oath. Acting in pursuance of these provisions on an 
application made by Mr. Robert, the District Court having 
cognizance of the matter on the 14th November, 1913, ordered 
that Dr. Heye should be arrested in order that he might be 
compelled to take the ‘‘ Offenbarungseid.”’ It does not appear 
that the arrest thus ordered was ever effected. The fact of the 
order for the arrest, however, had by virtue of para. 915 of the 
Code of Civil Procedure to be entered on a list kept by the court 
and open for inspection to anyone on application. 


According to the German Code of Bankruptcy Procedure | 
(ss. 102-105), a debtor becomes amenable to proceedings in | 


bankruptcy when the debt due to the petitioning creditor and 
the insolvency of the debtor are prima facie established. 


In this connexion the material words of the Treaty which have | 


to be considered are contained in para. 4 of the annex to 
Art. 206: ‘‘ where at the date of the outbreak of war 

the debtor was . . . in a state of bankruptcy or failure or had 
given formal indication of insolvency ... The 
* bankruptcy ’ and ‘ failure ’ refer to the application of legisla- 


tion providing for such juridical conditions. The expression | 
meaning | 


bears the same 
The corresponding portion of the 


‘formal indication of insolvency ’ 
as it does in English law.” 


| 
French text is as follows: “ si, & ce moment (de la declaration | 


de guerre) le debiteur était en faillite en déconfiture ou en 
état d’insolvabilité déclarée 
déconfiture ’ 
ces situations juridiques. 
declarée ’ 


visent l’application des legislations qui prévoient 
L’expression ‘ en état d’insolvabilité 
a la méme signification qu’en droit anglais.’ 


Hlaving regard to the facts established in this case and to the | 


provisions of German law to which refere + was made, the 


Tribunal held that at the outbreak of war . Heye was in a | 
juridical condition comprised within the Boric of the words | 
d’insolvabilité | 
and that he was within the scope of the intended - 

| Corporation Stocks. 
Treaty : in a state of bankruptcy or failure or had given 


‘en faillite, en déconfiture ou en état 
declarée,”’ 
meaning of the corresponding English words used in the 


formal indication of insolvency. 


Accordingly, the Tribunal held that there was no debt within | 


the meaning of Art. 206 of the Treaty of Versailles due from 
Dr. Heye to Leader, Plunkett & Leader 


‘THE TWELVE MILE LIMIT” DECISION OF THE 
UNITED STATES COURT OF APPEAL. 


By a majority opinion, the United States Circuit Court of | 
Appeal at Boston recently, held that the right of search | 


and capture of British vessels by coastguard authorities 


does not extend beyond the twelve-mile limit, thus reversing | 


the decision of the New York Court that it was legitimate 
to capture rum-runners anywhere upon the sea. 
last the Federal judge upheld the seizure of a British ship 


fourteen miles off Long Island, on the ground that the vessel | 


was within one hour’s steaming of the shore. That decision 
has now been reversed, but the Federal attorneys intend 
to take the case before the Supreme Court. 


THE MIDDLESEX HOSPITAL. 
WHEN CALLED UPON TO ADVISE aS TO LEGACIES, PLEASE DO NOT 
FORGET THE CLAIMS OF THE MippLEsEx Hospirat, 
WHICH IS URGENTLY IN NEED OF Funps ror its Humane Work. 





terms | 


Les termes ‘ en faillite, en | 


In April | 


Bank Rate 5” 


English Government Securities. 
Consols 24% : oe 
War Loan 5% 1929- 47 
War Loan 44% 1925-47 
War Loan 4% (Tax free) 1929- 47 
War Loan 3$% Ist March 1928 
Funding 4% Loan 1960-90 .. 
Victory 4% ‘Bonds (available for Estate 

Duty at par) Average life 35 years 
Conversion 44% Loan 1940-44 
Conversion 34% Loan 1961 .. ° 
Local Loans 3% Stock 1921 or after 
Bank Stock ° ee ° 
India 44% 1950-55 
India 34% 
India 3% - 
Sudan 44% 1939-73 
Sudan 4% 1974 ‘ 
Transvaal Government 3% Guaranteed 
1923-53 (Estimated life “19 years) . 


Colonial Securities. 


Canada 3% 1938 : 

Cape of Good Hope 4% 1916- 36 
Cape of Good Hope 34% 1929-49 
Commonwealth of Australia 5% 1945-75 
Gold Coast 44% 1956 .. ° 
Jamaica 44% 1941-71 

Natal 4% 1937 

New South Wales 44% 1935- 45 

New South Wales 5% 1945-65 

New Zealand 44% 1945 

New Zealand 4% 1929 

Queensland 3$% 1945 .. 

South Africa 4% 1943-63 

8. Australia 34% 1926-36 

Tasmania 34% 1920-40 

Victoria 4% 1940-60 

W. Australia 44% 1935-65 


Birmingham 3% on or after 1947 or 
at option of Corpn. 

Bristol 34% 1925-65 

Cardiff 34% 1935 

Croydon 3% 1940-60 

Glasgow 24% 1925-40 

Hull 34% 1925-40 , 

Liverpool 34% on or after 1942 at 

option of Corpn. . 

Ldn. Cty. 24% Con. Stk. after 1920 at 
option of Corpn. , 

Ldn. Cty. 3% Con. Stk. ‘after 1920 at 
option of Corpn. es 

Manchester 3% on or after 1941 + 

Metropolitan Water Board 3% ‘A’ 
1963-2003 ; oe 

Metropolitan Water Board 3% ‘a 
1934-2003 ° ° oe 

Middlesex C. C. 34% 1927-47 

Newcastle 34% irredeemable 

Nottingham 3% irredeemable. . 

Plymouth 3% 1920-60 


| English Railway Prior Chew. 


Gt. Western Rly. 4% Debenture 

Gt. Western Rly. 5% Rent Charge 
Gt. Western Rly. 5% Preference 

L. North Eastern Rly. 4% Debenture 


MIDDLE 
PRICB 


29th Sept 


543 


2484: d 


91} 
67% 
57f 
93} 
85} 


1926. 
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| Stock Exchange Prices of certain 


Trustee Securities. 
Next London Stock Exchange Settlement, 
Thursday, 14th October, 
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L. North Eastern Rly. 4% Guaranteed 
L. North Eastern Rly.4% Ist Preference 
L. Mid. & Scot. Rly. 4% Debenture .. 
L. Mid. & Scot. Rly. 4% Guaranteed 
L. Mid. & Scot. Rly. 4% Preference . 
Southern Railway 4% Debenture 
Southern Railway 5% Guaranteed 
Southern Railway 5% Preference 
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VALUATIONS FOR INSURANCE. —It is very essential that all Poli y Holders should 
have a detailed valuation of their effects. Property is generally very inadequately 
insured, and in case of loss insurers suffer accordingly. DEBENHAM 8TORR & SONS 
(LIMITED), 26, King Street, Covent Garden, W.C.2, the well-known chattel valuers 
and auctioneers (established over 100 years), have a staff of expert Valuers, and will 
be glad to advise those desiring valuations for any purpose Jewels, plate, furs 

furniture, works of art, bric-.-brac a speciality 
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